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A.  Constitutionality of Section 7(1) of the British Columbia Human Rights Code and the Jurisdiction of Human Rights Commissions over Hate Speech:

1. It should be remembered, as properly pointed out by the BCCLA and CAJ submissions, that this Tribunal cannot be asked to judge the constitutionality of the British Columbia Human Rights Code (the “Code”) as a result of the operation of the Administrative Tribunals Act.  Further, although it was open to all intervenors to make an application under that Act to allow for the Tribunal to put forth a constitutional challenge before the court system, none have done so.  

2. Comments on the constitutionality of the section that appear in the intervenors’ submissions are therefore completely superfluous. 

3. However, since the intervenors have raised the issue of the constitutionality of this section, some observations are due.  The Complaints submit that s. 7(1) is a reasonable limit on freedom of expression grounded within the afore-mentioned Charter rights and in particular the equality rights therein and the preservation of Canada’s multicultural heritage.  Further, s. 7(1) of the Code and equivalent provisions of the human rights codes in Saskatchewan, Alberta, and at the Federal level, have been endorsed as the preferred avenue for dealing with hate speech concerns as opposed to the hate speech provisions of the Criminal Code.

4. In R v. Keegstra, [1990] S.C.J. No. 131, [Keegstra] a case dealing with a constitutional challenge to the hate speech provisions of the Criminal Code, then Chief Justice Brian Dickson observed that human rights statutes were a "less severe and more effective response than the criminal law" to hate speech because they adopted a "less confrontational approach."
 In her dissenting opinion, current Chief Justice Beverley McLachlin noted that human rights legislation "focusing on reparation rather than punishment" is "more appropriate and more effective" in addressing hate speech than the "criminalization of expression."

5. In Canada (Human Rights Commission) v. Taylor, (1990) 75 DLR (4th) 577 (S.C.C.) [Taylor] the Supreme Court upheld the constitutionality of the equivalent to s. 7(1) of the Code, in the Canadian Human Rights Act
. In doing so, the Court made a number of observations including:

(a) Hate propaganda presents a serious threat to society
. It undermines the dignity and self-worth of target group members and, more generally, contributes to disharmonious relations among various racial, cultural and religious groups, as a result eroding the tolerance and open-mindedness that must flourish in a multicultural society which is committed to the idea of equality. 
(b) Canada's commitment to the values of equality and multiculturalism enshrined in ss. 15 and 27 of the Charter magnify the weightiness of Parliament's objective in enacting s. 13(1)
.
(c) Section 13(1) is rationally connected to the aim of restricting activities antithetical to the promotion of equality and tolerance in society
. When conjoined with the remedial provisions of the Act, s. 13(1) operates to suppress hate propaganda and its harmful consequences.
(d) The guarantee of freedom of expression is not unduly impaired by s. 13(1)
. 
(e) Hate propaganda contributes little to the aspirations of Canadians or Canada in the quest for truth, the promotion of individual self-development or the protection and fostering of a vibrant democracy where the participation of all individuals is accepted and encouraged
.
6. It is important to note, as did the Supreme Court in Keegstra, supra, that there are no criminal penalties under s. 7(1). 

B.  Interpretation of Section 7(1) in light of Constitution – General Principals

7. The intervenors have made unanimous submissions to the effect that the Code must be interpreted in light of our Constitution, including our entrenched Charter values.  The Complainants agree full heartedly. 

8. When interpreting the Code in light of the Charter, however, there are two important general considerations that should not be lost, which were not mentioned in the intervenors’ submissions.  

9. Firstly, it is not open to the Tribunal through the guise of interpreting the section in light of Charter values, to effectively re-write s. 7(1).   Similarly, is it improper for the Tribunal to read the section in such a narrow way as to make it inoperative, as this would result in the Tribunal effectively “striking” the section without a formal inquiry into its constitutionality.   Section 7(1) remains a valid part of the law as it was enacted by elected representatives of this Province.   Any interpretation of the section by the Tribunal ought to ensure that the intention of the Legislature and the true wording of the section as it was enacted are respected as much as possible. 

10.  The Supreme Court of Canada has made this proposition clear in the following quote, taken from Ontario v Canadian Pacific Ltd, [1995] 2 S.C.R. 1031 at 1053: 

“Thus, merely invoking the presumption of constitutionality does not give a court complete freedom to depart from the terms of a statute employed by the legislature.  Rather, the presumption is simply a factor that on some occasions tips the scales in favour of one interpretation over another construction that, in the absence of this consideration, would appear to be the most strongly supported by the rules of statutory construction.  If the terms of the legislature are so unequivocal that no real alternative interpretation exists, respect for legislative intent requires that the court adopt this meaning, even if it means that the legislation will be struck down as unconstitutional.” 

11. Secondly,  it ought to be noted that in the exercise of attempting to interpret the section, it is not the role of the Tribunal to question the wisdom of the Legislature in enacting the provision.  The Tribunal must focus instead solely on the proper application of the section, given the aforementioned considerations of the Constitution, the express wording of the statute and the intention of the legislature. 

C.  Submissions of the Intervenors re: Proper Interpretation

12. The Canadian Civil Liberties Association (CCLA) has asked the Tribunal to interpret s. 7(1) as a prohibition on publishing discriminatory material only when it directly relates to a Complainant’s being unfairly treated in certain fields of activities which are already specified in the Code, “such as accommodation, services, employment and tenancy.”   This has been termed by the CCLA as a “contextual” approach.  The CCLA further seems to imply at paragraph 13 of their submission that only representations “emanating from the policy-setters” are caught under section 7. 

13.  The British Columbia Civil Liberties Association (BCCLA) and the Canadian Association of Journalists (CAJ) have made similar submissions which advocate, in part, that only publications which are shown to have “caused or is likely to cause individual recipients of the communication to change their behaviour so as to preclude the exercise of rights recognized in the Code or Charter” ought to be considered under section 7.  

14. The intervenors therefore have tried to limit the scope of the section by importing an additional requirement that the publication in question create a situation whereby the Complainant is not able to avail him or herself of the usual protections offered by the Code (ie; non-discrimination in employment on the basis of certain enumerated grounds) or Charter.  They also appear to require the Complainant to adduce prove that this is, or is likely, the case. 

15. The Supreme Court of Canada has recognized in Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27 (Rizzo), that “the words of an Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament.”

16. With respect, it is submitted that the CCLA, BCCLA and CAJ have advocated a position that is not in line with the actual wording of the Code, the purpose of the Code, the intent of the Legislature or with the developed case law of British Columbia and elsewhere.    

i.    Clear Wording of the Section: 

17. Section 7(1) appears as follows: 

Discriminatory publication

7(1) A person must not publish, issue or display, or cause to be published, issued or displayed, any statement, publication, notice, sign, symbol, emblem or other representation that

(a) indicates discrimination or an intention to discriminate against a person or a group or class of persons, or

(b) is likely to expose a person or a group or class of persons to hatred or contempt

because of the race, colour, ancestry, place of origin, religion, marital status, family status, physical or mental disability, sex, sexual orientation or age of that person or that group or class of persons.
18. The wording of s. 7(1)(b) of the Code, in its grammatical and ordinary sense, provides clear jurisdiction to the Tribunal over hateful speech in general, including when it is found in newspapers and magazines and is unrelated to a field of prohibited discrimination.   The use of the words - “A person must not publish, issue or display, or cause to be published, issued or displayed” (emphasis added) - indicates that the medium of transmissions of the prohibited speech is very broad. In particular, the word “publish” covers publications in newspapers and magazines. The content covered by s. 7(1) is enunciated through the use of the words “any statement, publication, notice, sign, symbol, emblem or other representation” [emphasis added]. The use of the word “any” indicates that all kinds of statements, publications, or other representations which are likely to expose a group to hatred or contempt are covered under s. 7(1), including statements and publications in newspapers and magazines and not merely those with a direct link to an aforementioned field of prohibited discrimination under the Code (ie; employment, accommodation, etc). 

19. In fact, the only exclusions from the broad wording of s. 7(1) are enunciated in s. 7(2):

(2) Subsection (1) does not apply to a private communication, a communication intended to be private or a communication related to an activity otherwise permitted by this Code.
20. Therefore, the only kinds of communications excluded from the scope of s. 7(1) are: (a) private communications and (b) communications related to an activity otherwise permitted by the Code.

21. Neither of these exceptions apply.  Hateful and racist publications in newspapers and magazines clearly fail to qualify as private communications.   Publication of hateful and racist material in newspapers is not an activity permitted by Code; on the contrary it seems to be explicitly prohibited (s. 7(1)) and in any case, antithetical to the values underlying the Code. 

22. There is therefore nothing in the clear wording of the section to import a requirement that the publication be one that will cause others to act in a way so as to hinder the targeted group’s enjoyment of the other rights that are set out in the Code or the Charter.  

23. In fact, the clear wording of the section suggests an intentional avoidance of such a requirement.  The words  “expose to hatred or contempt” appear in the legislation. 

24. “Hatred” and “contempt” have been defined by the Supreme Court of Canada in the case of Taylor, supra, where a near identical provision of the federal Human Rights Code was being interpreted.    It was deemed that the word “hatred” speaks of “extreme” ill-will and an emotion which allows for “no redeeming qualities” in the person at whom it is directed. “Contempt” is described as those circumstances where “the object of one’s feelings is looked down upon”.  The word “expose” has been defined by the Supreme Court of Canada in Taylor to mean “to leave unprotected, to leave without shelter or defense; to lay open (to danger, ridicule, censure, etc.) In other words, if one is creating the right conditions for hatred to flourish, leaving the identifiable group open to vulnerable to ill-feelings or hostility, if one is putting them at risk of being hated, in a situation where hatred or contempt is inevitable.” 

25. The Supreme Court did not import a consideration of actual discrimination on the basis of employment or accommodation or the like when interpreting the plain meaning of the words in the almost identical section.  Likewise, there is no reason that it should be adopted in this provision.  In fact, these interpretations have permeated the case law dealing with the similar section 7 under the British Columbia Code and other similar statutes.

ii. 
The Purpose of the Code 

26. The approach to interpreting Human Rights legislation outlined by the Supreme Court of Canada also indicates that the generally hateful or contemptuous expression, whether found in the content of newspapers and magazines, or related or unrelated to a field of discrimination, properly falls within the purview of s. 7(1) of the Code.   

27. The Supreme Court has emphasized the need to accord a broad and liberal interpretation to human rights legislation consistent with its special quasi-constitutional nature and consistent with the attainment of its objectives. 

28. In Ontario Human Rights Commission and O'Malley v. Simpsons‑Sears Ltd, 1985 CanLII 18 (S.C.C.), the Supreme Court stated that the Code must be interpreted so as to advance the broad policy considerations underlying it. That task should not be approached in a niggardly fashion but in a manner befitting the special nature of the legislation
. 
29. In Canadian National Railway Co. v. Canada (Canadian Human Rights Commission), [1987] 1 S.C.R. 1114
, at para. 24, Chief Justice Dickson for the Supreme Court emphasized that the rights enunciated in the Canadian Human Rights Act must be given full recognition and effect consistent with the dictates of the Interpretation Act that statutes must be given such fair, large and liberal interpretation as will best ensure the attainment of their objectives.

30. The objectives of the Code include to foster a society in British Columbia in which there are no impediments to full and free participation in the economic, social, political and cultural life of British Columbia and  to promote a climate of understanding and mutual respect where all are equal in dignity and rights. 
31. The main problem with the submissions of the intervenors insofar as they limit the publications to those which are directly connected to unfair practices in tenancy, employment, services and so forth, is that it is ignorant of the general effects and impact of hateful propaganda, especially with respect to the two objectives outlined above.  

32. The effects and impact of hateful speech are well documented and have been recognized, even by the Supreme Court. In Taylor, supra at para. 41, the Court made the following observations about the impact of hate speech:

“Hate propaganda presents a serious threat to society. It undermines the dignity and self-worth of target group members and, more generally, contributes to disharmonious relations among various racial, cultural and religious groups, as a result eroding the tolerance and open-mindedness that must flourish in a multicultural society which is committed to the idea of equality.”

“..hate propaganda can convince listeners, even if subtly, that members of certain racial or religious groups are inferior.  The result may be an increase in acts of discrimination, including the denial of equal opportunity in the provision of goods, services and facilities, and even incidents of violence.”

33. In Keegstra, supra, at para. 91, it was determined that: 

“..expression can work to undermine our commitment to democracy where employed to propeate ideas anathemic to democratic values.  Hate propaganda works in just such a way, arguing as it dow for a society in which the democratic process is subverted and individuals are denied respect and dignity sijjjmply because of racial or religious characteristics. This brand of activity is thus wholly inimical to the democratic aspirations of the free expression guarantee.” 

34. Further, in Ross v New Brunswick School District No. 15, [1996] 1 S.C.R. 825 at 877, it was determined that since hate speech undermined “the principal that all views deserve equal protection”
, it also made meaningful participation in the democratic process difficult for those targeted. 

35. In Canadian Jewish Congress v North Shore Free Press Ltd, [1997] BCHRTD No 23, [North Shore] it was determined that hateful speech as contemplated by the Code has direct effects on an individual’s ability to exercise their political and social rights, since it tends to “impede their meaningful participation in the democratic process, in much the same way the expression in Ross was found to do”
. In that case, there was a specific requirement that the expression be such that it increases the manifestation of hatred or contempt among others.  This increase of hatred or contempt among other members of society is to be avoided since it increases the likelihood that discrimination against the targeted group, whether it be the next time they apply for a job or housing, will exist.  As Member Iyer puts it: 

“The expression of these hateful or contemptuous feelings can be legitimized, and the risk of exposure to such manifestations is thereby increased, by hateful or contemptuous communications which create an environment that suggests that the expression of such views is acceptable.  If this happens, the risk of victimization of the vulnerable group - their experience of hatred and contempt - will increase.”  
36. Similarly, in Kane v. Papez, 43 CHRRD/120, the Alberta Human Rights Board of Inquiry recognized at paragraph 59 that “the repeated expression of such hatred and contempt creates conditions that allow discrimination to spread.”

37. The Report to The Minister of Justice of the Special Committee on Hate Propaganda in Canada, authored by the Special Committee on Hate Propaganda
 (whose members included a certain Pierre Elliot Trudeau), and that set the stage for the enactment of Criminal Code provisions dealing with hate speech made the following observations about the impact of hate speech on the target group
:

[I]t is among the victims that hate propaganda may have its most tragic social and psychological consequences. Many psychologists agree that a minority group member sometimes pictures himself as the majority sees him, that there is a tendency for his personality traits to fit the majority’s stereotype of him. This self-picture will sometimes include a certain devaluation of self (notable in sociological studies of Negroes) and even an acceptance of majority group’s judgment of inferiority.

There are three ways a target group can respond to prejudice: (a) by aggression, (b) by avoidance or (c) by acceptance.

…

“Avoidance” of the issue takes such forms as “passing” among Negroes, changes of name among Jews and immigrant groups, and “voluntary” physical and economic segregation… [Emphasis added]

…
“Acceptance” of the prejudice and one’s minority status may total, specific or unconscious. In its total or wholehearted form it may be accompanied by apathy, resignation or “voluntary” segregation. When acceptance is specific – the commonest form – the individual simply accepts the fact that certain doors are closed to him and makes no effort to change these circumstances. When acceptance is unconscious (the category which is probably most important psychologically) it produces the kind of inner tension which can be either completely demoralizing to an individual or a genuine challenge to him. [Emphasis added]

38. As evidenced above, the mere existence of such hateful speech is, in and of itself, enough to create a situation whereby the targeted group is less likely to enjoy the same rights and freedoms as the rest of society.  There need not be a separate requirement for a Complainant to prove that this is the case, based on the very nature of the speech and its effects.

39. The effects of hateful publications are amplified when they are propagated through a “mainstream” newspaper and magazine with a broad audience. The hateful messages carry greater weight since their source is viewed as an authoritative source on the issues it covers. 

40. The cases that make reference to the effects of hateful publications when disseminated through mainstream media are numerous.  Many have been referred to in the Complainants’ final submissions.  The below is a summary of the main cases: 

(a) In North Shore, supra, it was noted that “the ability to influence the public through the media is not shared equally by all members of society”, and that as the press “is an important forum for directing and influencing public opinion” it is also an institution that is capable of diminishing the rights and freedoms of the vulnerable. 

(b) In Abrams v North Shore Press, [1999] BCHRTD No 5, (Abrams), it was noted that “the print media is a major transmitter of society’s cultural standards, myths, values, roles and images…As one of the most influential institutions in society, the media mold the opinion of large segments of the population and help create the public agenda and discourse” and that “the publication of these messages in a community newspaper that is delivered to almost every home in the community is likely to increase the risk of Jewish people of being exposed to hatred or contempt because of their race, religion or ancestry.” 

(c) In Re: Kane, [2001] 9 WWR 744, while interpreting an identical provisions of the Alberta Code, Rooke J. of the Alberta Court of Queen’s Bench specifically noted, after acknowledging the importance of free press to a society, that “this freedom must be exercised responsibly, particularly in light of the enormous influence that the media enjoys.  It is, therefore, crucial that limits and counterbalances such as s.2(2) apply to the media. Exempting the media from this Act in this regard would be tantamount to presuming that the media is always neutral in its reporting. I am not prepared to make that presumption.”  Further, it is noted that “the media must remain responsible for how they report what may be sensitive subject matter” and “the impact of such irresponsible reporting is arguably more damaging when it is distributed by “mainstream” media as it may serve to bolster the credibility of the statement and widen its circulation.” 

41. As noted in the Complainants’ closing arguments, Maclean’s Magazine reaches over 2.8 million readers, is Canada’s only national magazine, and is reasonably regarded as an authoritative source on the issues it covers.  It is clear that Islamophobic content in Maclean’s Magazine would reach millions of Canadians, a significant number of whom reside in British Columbia.

42. Therefore, it is clear that hateful publications seriously undermine the purposes of the Code in particular its commitment to fostering a society in which there no impediments to full and free participation in the economic, social, political and cultural life of British Columbia; to promoting a climate of understanding and mutual respect where all are equal in dignity and rights; to eliminating persistent patterns of inequality; and to preventing discrimination prohibited by the Code. 
43. The dissemination of such hateful publications through a magazine with a large audience amplifies the undermining of the purposes of the Code. Therefore, it is evident that removing the content of newspapers and magazines from the purview of s. 7(1) would seriously undermine the purposes of the Code. It would also be counter to one of the explicit purposes of the Code: providing a means of redress for those persons who are discriminated against contrary to the Code (s. 3(e)). 

44. Clearly, as evidenced above, the effect of hateful speech is to increase the vulnerability to discrimination, and increase the likelihood that they will not be viewed as possessing the level of dignity and equality that is necessary to their full and meaningful social and political participation in our society.  Based on this, there ought not to be a separate requirement that expression which can be prohibited under section 7(1)(b) must have a direct impact upon an prohibited practice.  It ought to be noted that the evidentiary burden on a potential complaint of having to prove this link directly is onerous enough to prevent all but the rarest of publications.   As has already been respectfully submitted, the Tribunal ought not to choose an interpretation of the section that would effectively make it inoperative.  

iii.
Parliamentary Intent: 

45. Publications which can be connected to discrimination against a group in a specified field under the Code, such as, for example the denial of services, are adequately covered under section 7(1)(a).  The intervenors’ submissions ignores that the enactment of section 7(1)(b) by the legislature was clearly meant to target something more then what was already provided for in s.7(1)(a). 

46. The CCLA’s submission that a landlord who plasters newspaper articles about the financial unreliability of single mothers in the walls of his or her office not being caught under section 7(1)(a) and therefore being more suitable for section 7(1)(b) as the “articles may never be viewed by the prospective tenants” is unreasonable. There is no requirement under section 7(1)(a) that the individual who is the target of the discriminatory information actually be the recipient of that information.  This is a false distinction created when in reality, if the intervenors submissions were to be accepted, there would be no real distinction between the separate subsections. 

47. In fact, the Hansard publication from the Parliamentary debates that occurred at the time s. 7(1) was enacted indicates that it was the intention of the legislature that hate speech in newspapers and magazines fall within the jurisdiction of the Tribunal under s. 7(1) [s. 2 at the time of enactment]. It also indicates that it was never the intention of the legislature of British Columbia that the scope of the Code and s. 7(1) be limited only to discrimination in matters of housing and employment as incorrectly submitted by the CCLA. 

48. In Rizzo, supra at para. 31, the Supreme Court of Canada noted that the use of legislative history as a tool for determining the intention of the legislature is an entirely appropriate exercise.  

49. At the second and third readings of Bill 33: Human Rights Amendment Act 1993, that resulted in the insertion into the Code of the current wording of s. 7(1), the Minister for Multiculturalism and Human Rights, Anita Hagen made the following comments
 [full Hansard enclosed and available online at: http://www.leg.bc.ca/hansard/35th2nd/h0622pm.htm#7672]:

I'd just like to note that the section now encompassed speaks about discriminatory practices, and in fact it is a discriminatory practice in this amendment to publish hate literature or hate activities.

…

Where we use words like "publish, issue or display or cause to be published, issued or displayed," we are encompassing in those words all forms in which discrimination or hatred or contempt could be expressed. So it is intended to provide that kind of encompassing definition…

…

Perhaps I could again note that there are a number of words: "statement, publication, notice, sign, symbol, emblem or other representation." Again, these are intended to encompass the means by which persons or groups may, in a public way, demonstrate or expose a person to discrimination, hatred and contempt. There is a broad range of definitions here that we believe will cover the various ways in which those expressions may, in a public way, be manifest and may be ones that could come under this amendment in terms of individuals or groups being hurt by such discrimination or expressions of hatred or contempt. 

…
The legislation that we have had on the books has provided for protection against discrimination only in the area of advertisements for things like employment and housing. There is no mention in our human rights legislation about the matter of hatred and contempt which is now covered by this amendment. [Emphasis Added]
…

First of all, these words are used in other jurisdictions. I think all of us would recognize that discrimination, hatred or contempt are in the printed word and may in fact be in statements or publications. We are dealing with a ten-year-old statute that we have all recognized does not provide protection for those who are exposed to discriminatory activities or to hatred and contempt. I go back to my original comment that the intent of the amendment was to ensure that these expressions were encompassed in a way that would provide the kind of remedy and protection that all of us agree are important to have for those groups, or for the individuals who may be part of those groups where discrimination, hatred and contempt tend to be focused.

…

… We're looking at ensuring that we're not dealing just with a symbol or a sign or an emblem but with something that is in print. [Emphasis Added]

…

I'd like to remind the member that we're dealing with people who may be exposed to hatred or contempt because of race, colour, ancestry, place of origin, religion, marital status, etc. I'm no lawyer, but I understand that defamation deals with an individual. Clearly, too, we are dealing with definitions of hatred and contempt that do exist within our jurisprudence. I think they are understood by people in society, by editors, by publishers. [Emphasis Added]

…

There is a framework in which we all operate with respect to those reasonable limits. What we're talking about is people who go beyond those reasonable limits. What we're talking about are people in our society who are offended by, affected by or hurt by such action. This amendment provides them with a remedy through our Human Rights Act...
…

… We're also talking in this legislation about remedies for people who do not have any means within current B.C. law to bring a complaint forward when they are subject to things that limit their equality and dignity and leave them subject not only to personal damage but also to the possibility that others will be influenced to think of them in hateful and contemptuous ways.

…

We need to be able to deal with that at the same time as we deal with ways in which they learn, through their own initiatives, through their teachers and through their community standards and values, to recognize and respect the dignity and equality of every person who lives and walks in British Columbia. I very much like that word "walk," because we are very often talking about people being able to walk down our streets and travel in our communities without being subject to hateful activities and the promotion of those hateful activities, which we've all seen. [Emphasis Added]

…
We are talking about a balance based on merit. We are certainly talking about any means by which those expressions may be put forward, so we are clearly talking about the printed word as well as a sign or symbol. [Emphasis Added]
…

We agree that that balance needs to be there, but what this amendment does is provide protection that is currently not there. It helps to provide a balance that is currently not there for people in our society who do not have equality or dignity, as a result of people who would promote hatred through hate literature and contemptuous action. That's what this is all about. [Emphasis Added]

…
Let me first of all -- and this is repeating comments that I made earlier -- note that the current Human Rights Act only prohibits discriminatory advertisements for employment, housing, services and facilities. It provides no protection against hate propaganda and no remedy for the victims. The Civil Rights Protection Act, which, as members noted, has not been used in B.C., is a means through the courts. Unlike human rights legislation, it is inaccessible for most people, and never having been used since it was enacted in 1981, it is generally recognized as ineffective in dealing with this matter of hate literature and hate activity. [Emphasis Added]

What I have not clearly heard from the members opposite is that they join us in our commitment to having, in legislation, protection for the people of British Columbia against discrimination, the intention to discriminate, and hatred and contempt and join us in our commitment to the provision of readily accessible remedies in human rights legislation, as we were requested to consider by people from ethnic and religious groups and multicultural communities.

They deal with a very fundamental principle that I as minister and we as government are bringing forward to provide a remedy, protection and due process for the equality and dignity of people in British Columbia who are not currently protected by our human rights legislation. 

50. In sum, the comments of the Minister directly responsible for the amendment that inserted s. 7(1) into the Code, indicate that it was the intention of the legislature that hateful speech in general, including when it is found in newspapers and magazines, falls within the jurisdiction of the Tribunal. 

51. The availability of evidence as to the actual intention of the legislature in enacting section 7 is very important.  It is noted that in the cases relied upon by the CCLA to support their assertion that the section should only apply to publications which directly lead to specific acts of discrimination in specified fields, this information was not available.  For example, in Saskatchewan (Human Rights Commission) v Engineering Students’ Society, (1989) 56 D.L.R. (4th) 604), it was noted that: 

“The material before the Court does not disclose what inspired the addition. Whether there are any records of legislative debate, any reports or recommendations, or anything else, which given the special nature of the legislation might have been adduced and might have shed some light on this, we cannot know.”

52. The other case that is relied upon by the CCLA, Saskatchewan Human Rights Commission v Bell, (1992) 88 D.L.R. 4th 71, relies upon the aforementioned case and adopts its conclusions without further analysis. 

iv.
Established Case Law

53. The position of the intervenors with respect to the limited scope of the section as only applying to those publications which have a direct impact on the unfair practices prohibited by the Code does not find support in the case law. 

54. The case of Ukranian Canadian Professional and Business Associations v Konyk (1982), 3 C.H.R.R.D/1157 (B.C. Bd of Inq), for example, upon which the CCLA relies to indicate support for their “contextual approach”, interpreted a section of the code that has since been repealed.  The wording of the section that was applicable there makes it obvious as to why it was decided that in order to fit under the prohibition, a publication had to be directly linked to discrimination in a field of activity that the Act pertained to: 

“2(1) No person shall publish or display before the public, or cause to be published or displayed before the public, a notice, sign, symbol, emblem or other representation indicating discrimination or an intention to discriminate against a person or class of persons in any manner prohibited by this Act” 

55. Similarly, other cases which were relied upon by the CCLA  (Stacey v Campbell, 2002 BCHRT 35, and Khanna v Common Ground Publishing Corp, 2005 BCHRT 398) as endorsing what they have termed as the “contextual approach” do so only in the context of section 7(1)(a), which is differently worded then section 7(1)(b).  Section 7(1)(a) makes direct reference to the publication being one that either directly indicates discrimination or an intent to discriminate.  “Discrimination” is a term that is specifically defined in the Code as relating to certain sections of the Code (being sections 7, 8, 9, 10, 11, 13, 14 or 43).   

56. Both of the above decisions specifically acknowledge a different approach when considering section 7(1)(b), due to the difference in wording. In Stacey v Campbell, supra, at paragraph 25 it was specifically acknowledged by the Tribunal that a complainant can establish a contravention of the Code by proving either that a publication indicates discrimination or an intention to discriminate, or, that it is likely to expose a person to hatred or contempt.  Therefore, with respect to section 7(1)(b), this case did not employ what the CCLA terms as the “contextual” approach, as they have alluded in their submissions.  

57. Similarly, in Khanna v Common Ground, supra, at paragraph 41, it was held that:  “in order to establish a prima facie violation of s. 7(1)(b) of the Code, Dr. Khanna must show, first, that the June 2004 cover expresses hatred or contempt of Hindus; and second, that the likely effect of the cover is to make it more acceptable for a person to manifest hatred or contempt against Hindus.” (emphasis added). 

58. It is submitted that these cases cannot be relied upon as authority for the proposition that section 7(1)(b) should be interpreted in the restrictive so-called “contextual” way that the CCLA proposes.  

59. As has already been mentioned, in the Saskatchewan case law that is relied upon by the CCLA as authority for a so-called “contextual” approach, the judges did not have the advantage of having direct evidence of the legislature’s intent when enacting the exact provision of the Code. 

60. Furthermore, in the case of Koehler v Carson and Others (No 2), [2006] B.C.H.R.T.D. No 178, it was determined that an interpretation of section 7 as requiring the publication to touch directly on injustice in a specific field of activity was unsupported, both by reference to the case law and principals of statutory interpretation.  In considering the case law which, interestingly, is the exact same case law that the CCLA puts before the Tribunal, Member Tyshynski made the following remarks:  

These decisions considered the impact of a publication which promotes stereotypical, pejorative assumptions about a group protected by human rights legislation on that group's ability to participate fully and equally in society. They did not require proof that the discrimination occurred in a "field of activity" covered by the respective Codes. In my view, neither the Engineering Students' Society nor the Kane decision support the interpretation attributed to them.

61. This decision was held up by Ehrcke J. of the British Columbia Supreme Court in Carson v Knecwentwecw Society, [2006] B.C.J. No. 3102. 

62. With respect to the balance of the British Columbia case law that have considered section 7(1)(b) uniquely (specifically Abrams, supra, and North Shore, supra) it is clear that these cases do not promote a reading of section 7(1)(b) that the intervenors wish for the Tribunal to adopt.  They rather consider section 7(1)(b) as providing the authority for the prevention of all speech that exposes a group to hatred or contempt.  As discussed, this is the approach that is in line with both the plain wording of the section, the reality of the effects of hateful speech and the intention of the legislature. 

63. Finally, if the argument of the intervenors is that there needs to be a close link between the publication and preventing unfair practices under the specified areas of the Code because that is where the expertise of the Tribunal lies, then regard must be given to the highest authority of the land, the Supreme Court, and their comments in R v Keegstra, supra, which indicate that not only do human rights commission have a legitimate role to play in fighting hate propaganda, they are the preferred avenue by which to do so. 

v.
Ultra Vires Argument: 

64. The position of the CCLA that the Tribunal ought to adopt a very narrow interpretation of section 7(1)(b) so that it may accord with the division of powers is faulty on two levels.  

65. First, the argument that the provinces cannot regulate speech or political speech as this falls within the exclusive jurisdiction of the provinces has been specifically rejected in many decisions, including North Shore, supra, which was relied upon in Carson v Knucwentweew Society, supra, and independently in Rasheed and the Black United Front of Nova Scotia v Bramhill, [1980] N.S.H.R.B.I.D. No. 5, where it was stated at paragraph 25: “Freedom of speech is neither a Federal nor a Provincial matter exclusively whether a law is ultravires or not, must be determined by its pith and substance. The pith and substance of the Human Rights Legislation, including Section 12, is property and Civil Rights.”  
66. Furthermore, the case that the CCLA purports to rely upon to state that section 7(1)(b) falls outside of the jurisdiction of the province unless it is tied to a recognized unfair practice in the Code (Saskatchewan v Engineering Students Society, supra) actually decided that the provision in question fell outside of the province’s jurisdiction not because of the “aspect of the section that deals with hate material”, as this was not even considered, but rather because the Saskatchwan Code attaches criminal penalties to violations of the provision, thus making it quasi-criminal and as such, the exclusive jurisdiction of the Federal parliament. 

67. Secondly, it must be remembered that even if the Tribunal accepts that there is potential for the provision to be deemed unconstitutional on the basis that it falls afoul of the division of powers, it is still not open to the Tribunal to adopt an interpretation of the provision which cannot be supported by the plain meaning of the words or the legislative intent, even for the sole purpose of ensuring that the legislation is in compliance with the Constitution.  It has already been shown that requiring the Article to expose a group or person to discrimination in a prohibited manner under the Code is not an interpretation that is in line with the plain wording of the section, the general aims of the Code, the intention of the legislation and ignores the reality of the effects of such speech on the targeted group.  Furthermore, such an interpretation would essentially amount to striking down the section, by creating an unusually onerous evidentiary burden for a Complainant to overcome. 

vi)
The Article In Light of Discriminatory Practices 

68.  It is the Complainants’ position that the intervenors’ submission that the speech either “directly lead to specific acts of discrimination” in the fields of accommodation, property, tenancy and employment (as in the words of the CCLA) or that the speech, “caused or is likely to cause individual recipients of he communication to change their behaviour so as to preclude the exercise of the rights recognized in the Code or Charter” (as in the words of the BCCLA/ CAJ), is untenable. As has already been shown, such an interpretation stretches the actual wording of the section beyond what is allowable, is unsupported by case law, is unrealistic and is out of line with the objectives of the Code and intention of the legislature.  

69. However, even if the intervenors submission is accepted by the Tribunal with respect to the requirement that the speech in question having a likely effect of impacting the targeted group’s ability to enjoy the rights and protections afforded to them by the Code and the Charter, this unusually onerous test is in fact met in this case. 

70. For instance, the Blog publications produced before the Tribunal provide evidence that the Article has resulted in sentiment seeking the restriction of immigration of Muslims to Canada, seeking the removal of Muslim immigrants, and the restriction of the religious freedoms of Muslims. The following comments appeared on the Blog titled “Why the Future May Not Belong to Islam,” that is an Exhibit before the Tribunal: 
Sooner or later, we have to deal with the implications of this fact. The best way to deal with the Islamic world is to have as little to do with it as possible. We should completely stop Muslim immigration. This could be done in indirect ways, such as banning immigration from nations known to be engaged in terrorism. All Muslim non-citizens in the West should be removed…We need to create an environment where the practice of Islam is made difficult. Muslim citizens should be forced to accept our secular ways or leave if they desire sharia. Much of this can be done in a non-discriminatory way, by simply refusing to allow special pleading to Muslims. Do not allow Islamic public calls to prayer as this is offensive to other faiths. Both boys and girls should take part in all sporting and social activities of the school and the community. The veil should be banned in public institutions, thus contributing to breaking the traditional subjugation of women. Companies and public buildings should not be forced to build prayer rooms for Muslims. Enact laws to eliminate the abuse of family reunification laws. Do not permit major investments by Muslims in Western media or universities.
71. The Intervenors’ arguments ignore the fact that there is perhaps no right more fundamental than the right to life itself. Some of the Blogs that are before the Tribunal and linked directly to the Maclean’s article call for the mass and indiscriminate killing of Muslims. The Free Republic Blog for instance states:

To: kiriath_jearim
..."Just look at the development within Europe, where the number of Muslims is expanding like mosquitoes.” 

What a great analogy! 

Best dust off the DDT to eradicate not only disease in Africa, but the growing number of muslims in America.

…

To: JOHANNES801
So we need to produce 3.5 rounds to their 1.4. 
You still someone to load those rounds, aim the weapons, and pull the triggers. 
…

To: kalee
Well aimed, precisely delivered neutron bombs. Several dozen of them. Let the world howl. Get rid of the population, keep the oil production systems in place...throughout the middle east. At some point, it may very well be them or us. 

I prefer the idea of instigating a genocidal war between them, that is the Sunnis and the Shiites, so they mutually destruct, in total. But they'd need atomic weapons to do that, oh wait, they're working on that. Never mind. 

72. The Western Standard Blog, again linked to the Maclean’s Article, also calls for the mass and indiscriminate killing of Muslims:

It makes me think that Ann Coulter was right - Muslims have to be converted to Christianity or killed if we are to survive.
There is no such thing as INNOCENT muslims. They are all islamic-facists whether they know it or not. They must all be KILLED. ALL OF THEM. http://boycottmuslims.com/
They must all be KILLED. ALL OF THEM." I'd start with deportation from Western countries. If they don't behave back there - and threaten us with missiles and nuclear weapons - then I'd be in favour of their eradication.
"the number of Muslims is expanding like mosquitoes." . . . and what do we do with disease-laden mosquitoes?
73. With respect to limiting Muslims’ access to rights guaranteed under our Charter of Rights and Freedoms and Human Rights Codes, it is noticeable that one of the themes of the Article is that Muslims are taking over Western societies through these societies’ own institutions such as the right to vote being provided to Muslims:

In a few years, as millions of Muslim teenagers are entering their voting booths, some European countries will not be living formally under sharia, but -- as much as parts of Nigeria, they will have reached an accommodation with their radicalized Islamic compatriots, who like many intolerant types are expert at exploiting the "tolerance" of pluralist societies. In other Continental countries, things are likely to play out in more traditional fashion, though without a significantly different ending. …

The message is that Muslims utilizing or having access to the institutions of democratic society is a problem within itself. It is submitted that the circumstances surrounding these complaints indicates that the Maclean’s Article has in fact promoted the sentiment that Muslims accessing legal avenues, such as our human rights laws, should not be permitted. While these complaints have raised important issues on which passionate advocacy, support, and opposition is to be expected, the vilification of the Complainants on the basis of their religion and the Muslim community at large as a result of these Complaints underlines the fact that articles of this nature make it very difficult for Muslims to access the legal avenues available to other citizens of society. 

For instance the articling students who have worked on these complaints have been vilified in various online forums simply for assisting with these complaints and for filing complaints with the Ontario Human Rights Commission, including the following Blog publication which was submitted to the Tribunal
:
This morning I laid eyes on three young Muslim terrorists. 

I'd be happy to give the police a detailed description, but they wouldn't be interested. In the Magical Land of Upside Down we call "Canada" -- which is the ancient Ojibwa word for "kick me" -- those three terrorists are victims, you see. 

The passengers on United 93 decided they would rather die than allow their plane to be hijacked on September 11, 2001. 

I have never been prouder to be a Canadian than the day I heard Ken Whyte say he would rather Maclean's magazine go bankrupt than allow it to be hijacked by a handful of Muslim beligerents. 

At this morning’s press conference, held by the Sharia Creeps, we were promised a bit “settlement” announcement …

See, this is why there hasn't been a Muslim Reformation: there must not be an Arabic equivalent of "Here I stand, I can do no other." 

Their wee Borg-like brains cannot fathom such independence of spirit, such defiance in the face of the great and mighty Islam. Especially defiance by a mere infidel, and his "pig" (or is it "dog"?) stooge, the suspiciously surnamed "Mark Steyn" …  

And we're supposed to believe these people invented chess…

…

First he upted the ante by hinting darkly at "death threats" being made against the Muslim law students. OK, one: that line forms behind me, and two: leave it to these people to get more upset over mere threats of death than about the actual deaths of 3000 people in downtown New York at the hands of their little co-religionists, or the actual deaths of any number of people who've been offed for... publishing stuff Muslims didn't like. No sense of irony, these people. 

…

Of course, these aren't intelligent, resourceful people we're talking about. These are parasitical victocrats with fifth rate minds, determined to destroy their host nation one magazine, one taxpayer sponsored nuisance suit, one welfare harem, one OHIP-paid-for genital mutilation at a time. 

Easier than flying airplanes you could never have invented into buildings you never could have built.
D.  The Position of the Complainants Re: Proper Interpretation of Section 7

a) Balancing of Interests: 

74. When determining what is an appropriate test to apply to complaints made under section 7, the intervenors and the Complainants are in agreement that regard must be had to the Charter rights that are at play.  Rather then allow one value to trump the other, competing values must be balanced against each other.  

75. In this case, the values at play are as follows: on one side of the equation are the free expression and private property rights of private media owners, editors, and columnists selected to write on the opinion papers of newspapers and magazines.  On the other side of the balance are: constitutionally protected equality rights of the targeted group, the targeted group’s right to freedom of expression and the preservation of Canada’s and British Columbia’s multicultural heritage: a society in which the differences in our races, cultures, and religions are not a hindrance to participation in the social, economic, cultural, and political life of the Province. 

76. The equality rights of the targeted group and the preservation of Canada’s multicultural heritage are implicated because hate speech is universally recognized as promoting the dehumanization of an identifiable group, leading to increased discrimination of the target group and the general undermining of peaceful and harmonious relations between ethnic, racial, and religious groups in a society.

77. The free expression rights of the targeted group are implicated because hate speech has been recognized to suppress the voice of the targeted community, and create an environment in which internal criticism within the community is suppressed. 

78.  When determining a general test or interpretation that ought to be applied to complaints brought under section 7 in order to balance the above rights, there are several things that the Complainants submit the Tribunal keep in mind.  

79. Firstly, when considering the general test ought to be applied to all section 7 complaints, there must be regard to how section 7 impacts freedom of expression.  This analysis, however, cannot be divorced from an analysis which considers the type of expression that section 7 will negatively impact.  

80. In Keegstra, supra at paras 81 - 90, the Supreme Court of Canada indicated that there are certain core values underlying freedom of expression and whether or not the speech in question lies within these core values will be relevant to determining how easy it will be to justify limitations on the speech in question. These core values are the attainment of truth, the fostering of participation in social and political decision-making, and the cultivation of diversity in forms of individual self-fulfillment and human flourishing.   It has been acknowledged by the Supreme Court, as has already been mentioned earlier, that speech which subjects an identifiable community to hatred or contempt as defined by the Supreme Court in Taylor, supra, does not earn much constitutional protection as it bears little or no connection to the core values of freedom of expression.  In fact, as has already been noted, failing to restrict speech that exposes to hatred or contempt undermines these core values; the attainment of truth is impaired because hate speech promotes falsehoods about an entire group and “muzzles” them, it undermines the participation of the target group in social and political decision-making by making that group’s opinions and views appear less worthy, and it obviously undermines the individual self-fulfillment and human flourishing of the target group’s members by subjecting them to feelings of worthlessness.  

81. In sum s. 7(1) of the Code only restricts speech that bears little or connection to the core values underlying freedom of expression.  This must be kept in mind when considering the proper approach to section 7 complaints in general. 

82. Secondly, it is of note when considering which approach to apply to section 7 that all intervenors made a point of stating their concern over the hurtful and harmful effects of the Article, yet none have provided an alternative approach to the human rights tribunal in addressing this impact. In fact, in the case of hateful publications in newspapers and magazines, the avenues for redress are conspicuously limited. There is no tort of group defamation in Canada – the current law of defamation covers only the defamation of individuals. Prosecutions under the hate speech provisions of the Criminal Code require the consent of the Federal Minister for Justice (Attorney-General) an unlikely event where the potential defendant is a large media organization such as Maclean’s magazine.  Furthermore, these complex legal proceedings are focused on punishment of the offender rather then reparation of the harm to the targeted group and therefore offer very little benefit for a victim of hateful speech, making it unlikely that he or she will want to pursue this avenue. 

83. The Cohen Report, which led to the enactment of hate speech provisions in human rights legislation, notes the dangers of a lack of viable legal avenues to deal with hate speech
:

Since the advocates of Nazi policies were not engaged in legitimate debate and since no government policy or instruments stood ready to prevent it, private action by those affected followed. Without in any sense condoning such private action it would be unwise to disregard the depth of feeling of those affected by statements, programs, or symbols that historically and politically signify to them extermination at worst, deprivation at best.

84. A number of cases have recognized the importance of the need for meaningful avenues to deal with hate speech and the impact that a lack of such avenues can have on the target group. Member Iyer, for example, in the North Shore case, supra, specifically noted the lack of press councils and the unattainability of the press for an aggrieved citizen. 

85. As was stated in the Complainant’s opening and closing arguments, it is hoped that the Tribunal will not underestimate the importance of human rights tribunals as a “court of last resort” for those who are suffering the devastating effects of hateful and contemptuous speech.  It is respectfully submitted that the Tribunal should not adopt an approach to section 7 of the Code which would all but nullify its effectiveness in addressing this important issue, which would leave victims of hateful speech all but completely unprotected.

b) The Appropriateness of the Collins Test: 

86. As is stated in the Complainants’ closing submission, it is the Complainants’ position is that the Collins test formulated by the Tribunal in the Abrams case to determine whether or not a publication subjected an identifiable group to hatred and contempt is the appropriate test.  

87. First and foremost, it must be noted that there is proof of the restrained nature of the two part Collins test in the number of times its operation has resulted in a finding that the expression does not contravene section 7 (see for example, North Shore, supra, Khanna, supra, Johnson v Music World Ltd, 2003 CarswellAtla 1956 and Stone v British Columbia, 2007 BCHRT 55) Clearly, expression has been protected.  It is respectfully submitted that there is no need for a more restrictive test.  If certain expression is deemed to have contravened section 7 after having been analyzed through the rigorous 2 part Collins test, then it is respectfully submitted that this is not because the test is too lax, but rather it is because the expression in question is specifically the type of expression (hatred or contempt) that the section was enacted to target.  Section 7 should not be interpreted in a way so as to rid it of its effect completely. 

88. The way in which the test provides the appropriate protection to freedom of expression will be discussed in more detail below (“the test strikes the appropriate balance”).  

89. Other reasons that the Collins test is submitted as appropriate include that  the test provides a measure of certainty to both complainants and respondents and that the test, as it stands currently, and when properly understood adequately addresses the intervenor’s concerns.  

i) Strikes the Appropriate Balance  

90.  It is submitted that the Collins test strikes an appropriate balance between the competing Charter values and rights at play.  This is done by providing the appropriate checks and balances to ensure that the provision is interpreted in such a way as to catch only “hateful” expression. In this way, the important values that are at risk by the dissemination of hateful expression are protected, but the provision is not read in an over-broad manner, so as to unduly prohibit expression that is not hateful.  

91. The ways in which the Collins test achieves this balance were highlighted in the Complainants’ closing submissions.  They include: a limited number of grounds upon which a group may be targeted (political affiliation would not provide any protection, for example), the use of a modified-objective test, the creation of two separate hurdles Complainants must overcome,  and the adoption of the high threshold for the definitions of “hatred” and “contempt.”  The majority of these “protections” have been adequately discussed in the Complainants closing submissions and therefore will not be re-iterated here.   However, in light of the intervenor’s submissions, the Complaints feel that it is necessary to expand upon their submissions with respect to how the modified objective test creates the required balance between the interests at stake. 

92. An objective standard of a “reasonable person informed of the context” as articulated in the case law ensures that expression which would not be viewed as hateful by an ordinary Canadian, but might strike one particular and idiosyncratic individual who brings the complaint as hateful, is protected.  Such was the case, for example, in Khanna, supra.   Although in that case the Tribunal accepted that the Complainant was genuinely shocked and appalled by the image on a cover of a magazine which, in his view, mocked a sacred Hindu symbol, the Tribunal was able to come to the conclusion that the image was not of an “inherently negative tone” to bring it to the level of expressing “unusually strong and deep-felt emotions of detestation, calumny and vilification” as required by the statute.  

93. The “objective” standard ensures, therefore, that merely “offensive” speech is not caught under the section.   This is a level of protection that is not seen, for example, in Taylor, supra, where it was held that the standard ought to be that of any “gullible” individual.  The test gives due regard to the widened scope of potential forms of expression that are caught under section 7 as opposed to section 13 of the federal Human Rights Code that informed the Taylor decision (which pertains only to the internet).   

94. In as much as the objective standard protects expression, its modification also protects the interests of particularly vulnerable groups.  The standard of the “reasonable person informed of the context” allows the Tribunal some necessary latitude to look specifically at the social and historical context of the specific targeted group when determining whether specific speech has a “hateful” or “contemptuous” nature.  This is important in ensuring that the speech is not analyzed in a factual vacuum or without regard to the reality of the time in which it is was expressed.   

95. In the case, for example, the context of the Western world post 9/11 plays a very significant factor when interpreting the Article in question.  The Report of the United Nations Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance, which is an Exhibit before the Tribunal, took strong notice of the environment of anti-Muslim and anti-Arab prejudice that has prevailed in North America including in Canada since the tragic events of September 11, 2001 (“Situation of Muslim and Arab peoples in various parts of the world in the aftermath of the event of 11 September 2001”).

96. The UN Report has noted the gravity of the situation faced by Muslim and Arab minorities in Western societies including Canada
:
The gravity of the situation faced by Muslims and Arabs in non-Muslim countries as a direct, proven and recognized consequence of the events of 11 September stems from the fact that it is a sign of the beginnings and dangers of a conflict between civilizations, of which it bears all the hallmarks: systematic violence against persons and property; the adoption and implementation of special discriminatory legislation; the common religious, cultural and ethnic background of victims; the development of an ideology to legitimize and justify this violence and discrimination; open and public expressions of hatred, rejection and ostracism; stereotyping and demonization of the other; a hostile interpretation of diversity, especially religious, cultural and ethnic diversity, as a radical and insurmountable difference; ambiguousness on the part of the authorities, in their words and deeds; what can only be described as a culture of violence, discrimination and fear of the other that is nourished in the popular imagination by the press, books, television and film; and the re-emergence of the concept of the foreigner as an alien. [Emphasis Added]
97. The report noted the danger posed to the physical and psychological security of Muslims and Arab minorities in Western societies including Canada
: 

In Canada, judging from the reports from Toronto, Halifax, Montreal, Calgary and Vancouver, hostile acts related to 11 September took place all over the country. The annual report of the Hate Crime Unit of the Toronto police force put the number of attacks in 2001 at 338. According to the report, the terrorist acts of 11 September 2001 were the main cause of the 66 per cent rise in reported cases of hate crimes.5 According to the Canadian Race Relations Foundation, in the three weeks following the attacks, a number of racist incidents were reported, including bomb alerts in mosques, arson, physical attacks, harassment and threats against Muslim students.
98. The report noted the suspicion with which Arabs and Muslims are viewed by the authorities in various countries particularly the United States
:
It would be no exaggeration to say, that just after the attacks of 11 September 2001, the Arab-American community was gripped by a terrible fear. Hundreds, or even thousands of their members found themselves suspected by the American authorities of having links with terrorist movements, particularly al-Qa’idah. While hundreds of Arab-Americans or Muslims were cleared of suspicion following rapid inquiries, others were detained for long periods without any evidence of wrongdoing

…

Hundreds of arbitrary arrests for “crimes of appearance” have been reported all over the country, on grounds totally unrelated to any terrorist activity. Figures published by many institutions clearly highlighted the systematically discriminatory nature of the treatment meted out to persons whose only crime was to have the “wrong” physical appearance.
99. With respect to the media’s contribution to the growth of anti-Muslim and anti-Arab prejudice, the UN Report noted
:

The ideological dimension of the explicit and public defamation of Islam and the equation of Islam with violence, terrorism and cultural and social backwardness by intellectual, political and media figures in “non-Muslim” countries….

The way in which the events of 11 September were treated by news providers did a good deal of harm to the image of Arabs and Muslims. Certain parts of the media played considerably on the supposed feelings of the general public, reawakening old fears based either on ignorance or on a repressed crusading mentality that still persists, or quite simply on anxieties about life in general or withdrawal into an identity. According to a report by the Canadian Human Rights Foundation, “the overall role played by the [North American] media in this situation is a negative one. The media consistently confuse ‘Arab’ with ‘Muslim’ and make outrageous categorizations and generalizations while neglecting differences. These almost comical errors are sometimes even committed by people presented as ‘experts’.”16 This coverage of events therefore contributed to a sharp increase in Islamophobia or its acceptance as normal in the West, not only among the common people, but also, and more openly, among certain elites, who at times seemed to adopt it as an ideological or even esthetic position. [Emphasis Added]
100. The UN Report endorsed the view that a “trial of Islam” has been conducted by the media in the post 9/11 context
: 
This is the “trial of Islam”, as it has been so well described by Daniel Lindenberg,19 in which the prosecution’s case is being made not only by certain authors, but also, sometimes, directly by newspapers: the headline in L’Express on the first anniversary of the attacks of 11 September was “Islam: ce que l’on n’ose pas dire” (“Islam: what no one dares to say”). In looking for the real key to this “demonization of Islam and Arabs”, Lindenberg shows that there is a whole body of opinion in Europe representing the views of those who feel “dispossessed three times over” by, in descending order of grievance, Muslim immigration, the construction of a technocratic Europe and the process of globalization…
101. The UN Report noted the stereotyped manner in which Muslims and Islam are portrayed in media in Europe and North America
:
There is, however, a whole body of opinion which challenges not just a particular interpretation of the Koran or the particular attitude of some Muslims, but Islam as a whole, and whose followers are called on to abandon their faith if they want to enter the “modern” age. One may wonder if, in the debate on Islam in Europe, Islam is not suffering from an overdetermination of its political and ideological interpretation. As a religion, Islam is presented as incompatible with secularism; as a tradition, Islam is considered incapable of opening up to modernity; and, as a civilization, Islam is supposed to be intolerant in principle and to pay only lip service to democracy and human rights. 
102. The Collins test allow for the Tribunal to be informed of such important information when balancing the rights in question.  
ii) Provides Consistency

103. Secondly, this is a test that has been consistently applied in the case law.   Cases which have adopted the two part Collins test in British Columbia include Abrams, supra, Khanna, Stone v British Columbia, supra, Strikes with a Gun v Patel [2006] B.C.H.R.T.D. No 367, and Carson, supra.  Cases outside of British Columbia include Rooke J’s decision in Re: Kane, supra and Johnson v Music World, supra. 

104. The intervenors properly pointed out that the Tribunal is not bound by its previous decisions.  However, they have failed to mention that consistency is something that ought to be sought wherever possible.  The case of Abrams, supra, makes this point clear in the following quotes from Supreme Court decisions that Member Patch made reference to at paragraph 39: 

Consistency is a desirable feature in administrative decision-making.  It enables regulated parties to plan their affairs in an atmosphere of stability and predictability.  It impresses upon officials the importance of objectivity and acts to prevent arbitrary or irrational decisions.  It fosters public confidence in the integrity of the regularly process.  it exemplifies “common sense and good administration”. 

105. It is submitted that in the case of section 7, where fundamental freedoms require balancing in each and every case that is before the Tribunal, the above comments take on an additional importance.  A consistent approach should be adopted to deal with section 7 complaints to provide stability to both potential Complainants wishing to engage in the process but perhaps even more importantly, to potential Respondents.  There is a need for individuals in our society to have an idea of what factors the Tribunal will consider appropriate in evaluating speech to ensure that there is not a fear of arbitrary decision making.  The fear creates uncertainty which might lead to unnecessary chilling of expression.  Given that the Collins test has been approved and used in a body of case law, it is submitted that there is great value in its consistent application. 

iii) Addresses Intervenors Concerns

106. Thirdly, the Collins test is the appropriate standard as it takes into account many of the intervenors’ concerns.  For example, the BCCLA/CAJ submission suggests at paragraph 25 that a proper approach to section 7 should take into account the “rationale” for the speech rather then only the following factors: (1) the content of the expression; (2) the tone and (3) the vulnerability of the target group.  

107. It is submitted that this is a false reading of the Collins test.  The above three considerations are only those that are taken into account when considering the first part of the two part test (whether the statement in question expresses hatred).  It is submitted that the “rationale” of the speech factors into the second part of the Collins test, as it stands currently (which considers whether it is reasonable to assume that the statement will make it more likely that others will also demonstrate hatred towards the targeted group).  As according to North Shore, supra, the factors to be considered in the second part of the test take into account such as the expressive context of the message, such as, for example, whether it is part of a published debate, the method of dissemination, the character of the recipients, etc.   

108. These factors (which are related to the rationale or reason behind the speech, by, for example, deciding who the speech was intended to reach, etc.) are more appropriately taken into consideration at this later stage, rather then at the initial stage where the messages are being analyzed for hatefulness.   This may be better understood by one of the examples provided by the CCLA in their submissions.  

109. The CCLA worries, for example, that the classic Merchant of Venice might fall afoul of section 7.  Assuming that the comments in that play with respect to a specific group were in a vile enough tone and extreme enough in content to pass the first leg of the Collins test, then it is submitted that it is appropriately considered “hateful”.   Such a label should not be under estimated with respect to its impact on the targeted group.   

110. However, this does not end the analysis.  With consideration to such factors that belie the second portion of the test, such as the “method of dissemination” (being historical theater), the “expressive context” of the statement, (including, for example, its artistic nature and obvious antiquity) and the “characteristics of the likely recipients” of the information, including the school children to which the CCLA refers (likely possessing some educational background on the historical context of the play and being interested in it for its artistic merit rather then as a presentation of truth), it is clear that this statement would not likely expose the targeted group to hatred or contempt in that it would not likely create a tolerance of the speech that would legitimize it for the reasonable person aware of the context.   It is therefore very unlikely that this type of expression would ever run afoul of section 7.   

111. By pronouncing that some speech might be considered hateful by a Tribunal but that it would not run afoul of section 7 would go a far way in clarifying the role of the Tribunal to the public.  It would help dispel the myth that the Tribunal is acting as a censor for merely “offensive” speech.  Rather, it would show that the Tribunal is only concerned with speech that can be said to have a likely impact on a targeted group, which is completely in line with the goal of anti-discrimination law to ameliorate and repair situations of harm to vulnerable groups.  

112. Any residual negative effects to the Respondents (ie; a label of being the disseminator of “hateful” speech) would be the result of the public’s disdain for hateful views.  This is not to be confused with inappropriate “chilling” of expression. 
E.  
Proposed Amendments to the Collins Test:  

113. The BCCLA and CAJ propose four amendments to the two part Collins test.  It is submitted that these are each unnecessary additions which serve to impair the effectiveness of the section and the goals of the Code. 

1) The speaker’s subjective motivation for making the statement 

114. Assessing the speaker’s rationale or motivation for making the statement, is unsatisfactory and troublesome for several reasons, outlined below.  

115. First, the “subjective motivation” is not objective or measurable by evidence.  The Tribunal cannot know what the intention of an author was, or whether a statement was expressed in good faith.  In this case, for example, neither the editor of Maclean’s nor the author chose to testify about their reasons for publishing or writing the article in question.  In the absence of such information, it would be merely guesswork to assume the subjective motivation behind the publication of the Article. 

116. Secondly, a criterion of “subjective motivation” is inadequate to distinguish hateful speech from legitimate speech and provide protection where hateful speech exists.  As according to Supreme Court of Canada decisions, (Ontario Human Rights Commission and O’Malley, supra) the focus of human rights inquiries is on the effects and not on the intent.  This is in line with the Code’s aims as not being concerned with punishing the offender, but rather in making reparations to the targeted group.  This necessarily involves regard only to the effects of the speech in question.   This makes full common sense as it is trite to note that even racists can argue that they believed a hateful statement to be true and that it was in the public interest to publish it.  Hateful or contemptuous speech should not be defined by whether there were “active efforts on the part of the communicator to foment hatred or contempt.” They can occur even when the communicator claims a higher purpose, such as (again quoting from the CAJ-BCCLA brief) to “nobly provoke an unconscious civilization into awareness.”  

117. Lastly, this approach is clearly out of line with the case law.  In Taylor, supra, for example, it was stated at paragraph 931 – 932 that

“An intent to discriminate is not a precondition of a finding of discrimination under human rights codes…The preoccupation with effects and not with intent, is readily explicable when one considers that systemic discrimination is much more widespread in our society than is intentional discrimination.  To import a subjective intent requirement into human rights provisions, rather then allowing tribunals to focus solely upon effects, would thus defeat one of the primary goals of anti-discrimination statutes.” (emphasis added)

2) Whether the Statement falls within the core constitutional categories of protected speech

118.  It is to be noted that the balancing of Charter values that is involved in the application of s 7(1)(b) is not in any way meant to be a full constitutional review of the provision (which, of course, the Tribunal cannot undertake).  It cannot be that each time a complaint under section 7(1)(b) is brought, regardless of whether the legislation is challenged or not, the Tribunal is forced to undergo a full “Oakes” analysis (i.e. looking into whether the provision represents a justifiable intrusion into the freedom of expression).  The Oakes analysis in the context of expression rights requires the provision to be measured against the expression that it infringes, in light of how closely the expression is tied to the core values underlying its protection (truth seeking, personal autonomy, and fostering social and political participation), which is the analysis that the BCCLA/CAJ brief seeks to introduce into each and every complaint.  It is submitted that the correct approach is that which is endorsed in Re: Kane, supra.  Rooke J. stated in that case, at paragraph 84: 

“In my view the application of the Oakes test will only be necessary where the constitutionality of the legislation is at issue.  Were the analysis required as part of the balancing process, it would turn every complaint into a constitutional challenge and would require that the Director or the complainant to justify the legislation in each instance.  Requiring the application of that analysis as part of a determination of every complaint made under s. 2(1) would, in my view, be an unnecessary impediment to achieving the purpose of the Act.”
3) The truth or perceived truth of the statement.

119. The CAJ-BCCLA argue that “consideration of this factor would not necessarily excuse a speaker who was willfully blind to the truth, or was reckless with respect to the truth, or had failed to inquire into the truth of the matter at hand.” They go on to posit that “professional journalists who engage in fact checking and due diligence … could take some comfort in feeling somewhat less exposed to the vicissitudes and uncertainties” of a human rights tribunal. 

120. The reason that truth is not a defense or consideration under the section is based on the ability of a Respondent to hide behind half truths that lack in contextual details or background that might lessen the impact or weaken the inferences that are sought to be drawn.  Relying on these “half truths”  to justify extremely negative conclusions about members of the targeted group is an exceptionally powerful means of exposing them to hatred because it may seem to some readers that the conclusions are justified in light of the “evidence” provided by the stories and reports.  See, for example, Taylor, supra at para. 74, Citron v Zundel,  [2002] C.H.R.D. No. 1 at paras. 185-186, Warman v. Kouba, [2006] C.H.R.D. No. 50, at para. 38. 

121. This was clearly the case with respect to Mark Steyn’s Article.  As mentioned in the Complainants’ closing submissions, Professor Rippen, as an expert on Islam testified to many “half truthful” anecdotes that were used in support for conclusions in the Article that were not justifiable given the true context of the stories.  The Tribunal is directed to the Complainants’ closing submissions for a more in depth analysis. 

122. Applying the defence of truth may defeat the very purposes of human rights legislation. As Mark Freiman of the Canadian Jewish Congress argued in a May 21, 2008, article published by the National Post
: 

“Defamation law clearly needs to permit a defence of truth: If specific allegations of misconduct against an individual are true, that person may arguably deserve an extreme reaction of hatred and contempt. But hate propaganda assigns blame for real or imagined misdeeds, not to the actions of individuals but to one or more identifiable groups to which individuals may belong. If individuals ‘deserve’ to be the object of hatred and contempt simply because they are identified as members of one of those groups, discrimination would arguably seem mandatory in order to protect society from such groups. That line of reasoning is exactly how discrimination turns first to persecution and eventually to genocide.”

123. Even if “truth” were allowed as a defence, there is no evidence in this Article of any “good faith” attempt at fact checking or trying to find reliable information.  The factual distortions in the Article are visible in a number of areas including its demographic projections about Muslim populations in Western societies. For instance, the Article states the following about the European Muslim population: 

Europe, like Japan, has catastrophic birth rates and a swollen pampered elderly class determined to live in defiance of economic reality. But the difference is that on the Continent the successor population is already in place and the only question is how bloody the transfer of real estate will be.

124. A December 2005 BBC News Report titled “Muslims in Europe: Country Guide” provides the following percentages for the numerically most significant Muslim minorities in European countries with pre-dominantly non-Muslim populations
: Austria (4.1%), Belgium (4%), Denmark (5%), France (8 – 9.6%), Germany (3.6%), Italy (1.4%), Macedonia (30%), Netherlands (5.8%), Serbia (5%), Spain (2.3%), Sweden (3%), Switzerland (4.2%), United Kingdom (2.8%).  With the exception of France, the Netherlands, and Macedonia, the percentage of the Muslim population in all these countries is 5% or less – hardly the kind of figures that would qualify as a “successor population” ready to take over through an imminent “bloody” transfer of real estate.

125. Similarly, the Article states: By "demographic," I mean the Muslim world's high birth rate, which by mid-century will give tiny Yemen a higher population than vast empty Russia. 

126. In reality, Yemen’s population in 2008 was estimated to be 23 Million
. Russia’s population in 2008 was estimated to be 142 Million
. Barring some kind of historic collapse of the Russian Federation, it is unlikely if not impossible that the Yemeni population will exceed the Russian population by 2050. An examination of the United Nations’ projections for population growth and decline confirm this
.  The UN World Population Prospects Database that is available on the UN website  provides projections for population growth in all countries of the world. The Database indicates that between 2005 and 2050 the Yemeni population is expected to increase by almost 37 Million, giving Yemen a total population of about 59 Million in 2050. The Database also indicates that between 2005 and 2050, the Russian population with decrease by about 36.1M leaving it with a total population of about 104.9 Million, 45.9 Million more than the population of Yemen.

4) Public Debate/ Public Interest

127. Section 7 does not prohibit any mere speech relating to any topic, no matter how controversial.   It prohibits “hateful” or “contemptuous” speech.  This requires not only an eye to the content of the expression, but also the tone and vulnerability of a targeted group.   Topics that are extremely sensitive, and thus worth debate, therefore are not “prohibited” under the section as it currently stands, as long as some regard is given to the tone of the content and to the vulnerability of the group being discussed.  Even then, the expression must go beyond expressing hatred and actually make it more likely that the group will be exposed to further hatred.  In other words, the test should be in the hatefulness or lack thereof that is contained in the expression itself, given the accompanying effects of such speech on the targeted group, and not in the public interest in the subject matter.

128. It is equally important to note that every subject (even the dissemination of racist opinion) can be classified as one that is within the public interest or realm of public debate.  This is especially true for those statements that appear in the media.  In this respect, the following statements from the North Shore case are also helpful: 

 “In my view, an exemption for the press or for reporting on topics of public interest, whether explicitly intent-based or not, would not be an acceptably less restrictive alternative to section 7(1)(b) as currently framed.  Reporters and the media generally have an enormous amount of control over very influential forums for the dissemination of expression.  Decisions are made about what to publish and how to present it throughout the editorial process. Opinino,s facts and opinions mixed with facts are presented.  To exempt the press either explicitly or implicitly from the ambit of s. 7(1)(b) would be to presume that reporting is always “neutral”..and would undermine the legislative objective of the chosen measure.” (emphasis added).   
129. It is submitted that, for the above reasons, there is no need for there to be a separate consideration for whether the statement fits within the realm of public debate and/or public interest.   Rather, the approach of taking this factor into account along with the many other contextual considerations is preferred.  

F.  Responsible Journalism: 

130. The BCCLA/ CAJ submissions specifically discuss the need to differentiate between “professional journalism” and polemicism.  

131. Further, as has already been extensively covered, there is extensive support in the case law and in the general objectives of section 7 and the Code for the proposition that, as stated in North Shore “Given the narrowness of the restriction on expression in s. 7(1)(b), I believe that its primary effect in this context is to encourage responsible journalism” (emphasis added).  

132. In fact, Mr. Steyn and Maclean’s appear to violate a great many of the principles and guidelines for reporting that the CAJ, as Canada’s only national organization of journalists, adopted in 2002.  The preamble to its Statement of Principles (www.caj.ca/principles/principles-statement-2002.htm) says: “Our legal traditions give media privilege and protection. We must return this trust through the ethical practice of our craft.”  

133. The accompanying CAJ ethical guidelines for reporting include the following: 

FAIRNESS

We respect the rights of people involved in the news and will be accountable to the public for the fairness and reliability of our reporting. 

We will not allow our own biases to influence fair and accurate reporting.

We will independently corroborate facts if we get them from a source we do not name.

We will give people, companies or organizations that are publicly accused or criticized prompt opportunity to respond. We will make a genuine and exhaustive effort to contact them. If they decline to comment we will say so.

We will report all relevant facts in coverage of controversies or disputes.

We will clearly identify news and opinion so that readers, viewers and listeners know which is which.

ACCURACY 

Reporters are responsible for the accuracy of their work. Editors must confirm the accuracy of stories before publication or broadcast. Editors must know in detail the documentation to support stories and the reliability of the sources. 

We will correct mistakes of fact or context promptly and ungrudgingly. We will publish or broadcast corrections, clarifications or apologies in a consistent way.

ACCESS 

We will encourage our organizations to make room for the interests of all: minorities and majorities; those with power and those without it; disparate and conflicting views. 

DISCRIMINATION

We will not refer to a person's race, colour or religion unless it is pertinent to the story. We will exercise particular care in crime stories. 

We will avoid thoughtless stereotypes of race, gender, age, religion, ethnicity, geography, sexual orientation, disability, physical appearance or social status.

ACT INDEPENDENTLY

Columnists should be free to express their views, even when those views are contrary to the editorial views of their organization, as long as the content meets the generally accepted journalistic standards for fairness and accuracy and does not breach the law. 

134. It is submitted that when journalistic standards are not followed, as they were not with respect to this Article, human rights tribunals can play a vital role in addressing the adverse impact of careless and hateful speech.   Although press councils exist in every province in Canada except Saskatchewan, Maclean’s does not belong to one. There are laws against defamation and criminal hate speech, but the legal hurdles are formidable and cumbersome, and you cannot defame a religious group. Although broadcast speech falls under the Canadian Broadcasting Act, which requires that broadcasters promote respect for multiculturalism in Canada, magazines and newspapers are unregulated in this respect.

G.  Potential Chilling Effects of Section 7:

135. Much of the intervenors’ submissions deal with the possible chilling effects of section 7.  Some germane comments with respect to potential chill were already made in the Complainants’ closing submissions and for brevity, are not repeated here.   Suffice it to say that it is the Complainants’ view that section 7 does not, when properly understood, amount to widespread “chilling” of expression.  The reasons why are articulated in the Complainants’ closing submissions and the Tribunal is directed to them. 

136. However, a few additional comments are warranted. 

137. First, it is submitted that if chilling of expression exists as a result of the operation of the human rights provision, this is in large part due to misinformation about the scope of the legislation in question.   Insofar as this misinformation can be attributed to the Respondents in this case, and to a lesser extent to the intervenors, it is respectfully submitted the Tribunal should not narrow the interpretation of section 7 to combat essentially what the parties in question themselves have created.   For example, the BCCLA/CAJ states at paragraph 40 that “section 7 prohibits speech relating to a number of enumerated grounds including race, religion, sex and sexuality”, which it submits are all topics worthy of public debate.  This is simply wrong.  As has been mentioned, section 7 does not prohibit mere speech even when it is touching upon the most sensitive of topics.   Further, there were submissions made which alluded to the inevitability of the Tribunal to “ban” the book “America Alone” from which the Article was extracted should the Tribunal find in favor of the Complainants.  Again, this is clearly a misinformed view.   By the proper application  of the Collins test, the Tribunal would be forced to consider afresh whether the sale of the book would expose Muslims to hatred or contempt.  This would involve fresh considerations. For example, regard would be given to the fact that a book, as a  method of dissemination, is very much different then a national newsmagazine (in that Maclean’s enjoys a reputation of being a valid and reliable source of news, while a book is more likely to be viewed upon as providing a one-sided account), and the intended recipients of the book is very different then those of the magazine (in that the magazine’s subscription is extremely wide, and is more likely to include a wider variety of readers then those that would purchase a book on the topic).   

138. Secondly, the Complainants feel that the following words of Member Iyer in the North Shore case, supra, are especially relevant to the situation at hand and, in the Complainants’ respectful submission, should be accorded some weight when considering any potential “chilling” effect: 

“In Keegstra and in Taylor, the majority of the Court characterized similar restrictions as democracy-enhancing.  In my view it is more likely that democratic opportunities are enhanced rather then reduced by the measure.  For example, the considerable publicity generated by the hearing of this complaint prompted a lively and thoughtful debate on the values at stake, and both sympathetic and critical evaluations of the impugned publication and the legislation itself as evidenced in numerous letters to the editors of newspapers and citizen participation in other media.”

139. Finally, it must be noted that there was no evidence of actual chill in this case.  Mr. Steyn has continued to write regularly in Maclean’s about the same subject matter, as was evidenced by the admission of the article “The Little Mosque that Couldn’t” and Maclean’s continued to publish the same type of material from other authors, including Barbara Amiel, long after the complaints had been filed. 

H.  Evidentiary Standards:

140. The Complainants direct the Tribunal’s attention to the Tribunal’s May 28 decision regarding the intervenor application of the BCCLA and CCLA. At paragraph 18, the Tribunal indicated that in order to minimize the impact of the late application on the complaints, and because of fairness considerations, the BCCLA and the CCLA are granted status solely for the purpose of making oral and written submissions on the appropriate interpretation and application of s. 7 of the Code, in the context of the protection of freedom of expression. In the Complainants’ view, this directive does not permit the Intervenors to make submissions to the treatment of the evidence adduced by the Complainants, and therefore ought to be disregarded by the Tribunal. In the case that these submissions are not ignored by the Tribunal, the Complainants would like to make the following observations:

141. In response to the intervenors’ submissions at paras. 11, 20, and 21 the Complainants note: 

(a) Dr. Naiyer Habib, a resident of British Columbia and a recognized figure in British Columbia’s Muslim community is an individual complainant in this matter and clearly testified to the impact of the Article on himself and on British Columbia’s Muslim community, and the concern that the Article caused in the local community.

(b) Mohamed Elmasry is a representative complainant on behalf of the Muslim Residents of the British Columbia. Mr. Elmasry is the National President of the Canadian Islamic Congress (CIC) a national advocacy organization representing Muslim Canadians. The CIC employs for instance a regional director in British Columbia, and works directly and closely with a number of mosques in British Columbia and the British Columbia Muslim Association (BCMA), which manages and administers thirteen mosques in British Columbia. In light of the office he holds, it is legitimate for Mr. Elmasry to file a representative complaint on behalf of the Muslim residents of British Columbia.

(c) The Complainants inquired, prior to filing these complaints, whether the CIC was eligible to act as a representative complainant. However, they were informed that the complaints (including the representative complaint) had to be filed by individuals not organizations. It was in light of this information that Mr. Elmasry (as opposed to the CIC) filed a representative complaint. Dr. Habib, who also filed a complaint and testified before the Tribunal, is a member of the board of directors of the CIC, a resident of British Columbia, and a recognized figure in British Columbia’s Muslim community. 

(d) Mr. Awan testified about the events that occurred at a meeting with the Respondents’ editors in Toronto, Ontario. The events of the meeting were relevant to the proceedings before the Tribunal in so far as they showed bad faith on the part of the Respondents, and their refusal to publish a response to the Article that forms the subject matter of these complaints. The Respondents refusal in turn, is relevant to the second factor of the Collins test, which considers whether the impugned publication was part of a debate. Finally, this evidence was necessary, because the Respondent’s head office, from which publishing decisions are made, is located in Ontario even though the magazine itself is distributed in British Columbia.

(e) In so far as Mr. Awan testified about the making of a public offer of settlement to the Respondent’s at a press conference in Toronto (withdrawing the complaints in return for a mutually acceptable response), these events were again relevant to the issue of the Respondents’ refusal to publish a response to the Article, which in turn is relevant to determining whether the Article was published as part of an ongoing debate - a factor under the Collins test.

(f) In so far as Mr. Awan testified about the messages as understood in the Article and the impact of the Article on the Muslim community and the reaction of the Muslim community in Ontario to the publication of the article, this evidence is relevant since it can and does permit reasonable inferences to be drawn about the impact, etc. of the Article on the Muslim community in British Columbia. 

(g) The Respondents’ were free to adduce evidence from their editors about meetings and press conferences that Mr. Awan testified about, but chose to not do so.

(h) With respect to the Blog publications presented to the Tribunal, it is evident that they are directly relevant to the issue before the Tribunal: did the publication of the Article, “The Future Belongs to Islam,” expose the Muslim Residents of British Columbia and Dr. Naiyer Habib to hatred or contempt? Blog publications that reference (and in some cases fully reproduce) the Article provide direct evidence of how the Article was interpreted, what its messages were, and what kind of effect it had on its readers. Some of the Blogs clearly refer to the paper version of the Article. Even where it is unclear whether the Blog refers to the Paper or Internet publication, the content of the Paper and Internet publication is identical, so that the comments posted on these Blogs are still directly relevant to the issue of the paper Article’s messages and interpretation by its recipients in British Columbia.  

(i) Neither the intervenors nor the Respondents have provided any evidence challenging the authenticity or reliability of the evidence adduced.  For instance all the Internet Blog publications submitted to the Tribunal were: published around the time of the publication of the Article; or

were widely reported in the media (e.g.: the Western Standard Blog was reported on in the Calgary Herald
); and / or continue to be published and accessible.

(j) Earlier versions of Internet web-pages and websites are always available and can be used to verify any of the Blogs presented to the Tribunal. The only grounds on which the Respondents challenged the evidence adduced by the Complainants was relevance, or territorial jurisdiction. The Tribunal made the appropriate rulings on these challenges.

(k) The Complaints’ submit that, on the whole, the Tribunal was eminently fair to both parties with respect to the evidence admitted at the hearing. The Tribunal did not for instance admit a number of articles published by Maclean’s prior to the Steyn article, that in the Complainants respectful submission were relevant to establishing a pattern of denigrating and defaming Muslims. The Tribunal also ruled inadmissible, two reports dealing with Islamophobia in Europe. On the other side of the equation, the Tribunal restricted the questioning of Dr. Habib by the Respondents, based on relevance. 

(l) On the whole, the Tribunal has appropriately applied the relevant evidentiary standards to this hearing. In fact the standards applied have perhaps been stricter than those normally applied by the Tribunal in other proceedings under the Code.

I. 
Jurisdiction: 

142. With respect to the Intervenors’ submissions about the territorial jurisdiction of the Tribunal, it appears that they are attempting making an issue out of what is really a non-issue. In this matter, the Tribunal has properly accepted jurisdiction over the paper publication of the Article. The Tribunal has also properly recognized that it does not have jurisdiction over the Internet publication of the Article. 

143. However, the issue of jurisdiction is separate from the issue of what evidence the Tribunal may consider in ruling upon a complaint over which it does in fact have jurisdiction. It is legitimate and proper for the Tribunal to consider Internet Blog discussions and to account for events that may have occurred outside British Columbia provided that they are relevant to the issue before the Tribunal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 16th DAY OF JUNE

Faisal Joseph

Counsel for the Complainants 
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