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Overview:

1. The American Journalist I.F Stone stated “every war, every outburst of genocide, is prepared by propaganda which paints the victim, the Other, as less than human…This is the ultimate lesson of Auschwitz; he who treats his brother as less than equal prepares the path to the furnace.”

2. The Canadian Arab Federation (CAF) is a national, non-partisan, non-profit and membership-based organization which represents Canadian Arabs on issues relating to public policy.
3. As the primary advocacy group for Arab Canadians, the growth of anti-Arab and anti-Muslim sentiment, discrimination, and hate crimes is of grave concern to CAF. A significant portion of CAF’s constituency is of the Muslim faith and therefore, the growth of anti-Muslim sentiment and Islamophobia in Canada is also of great concern to it.

4. Unfortunately, since the tragic events of September 11, 2001, the collective defamation of Muslims and Arabs in Media has become a regular staple in Canadian media and has played a demonstrable role in the growth of anti-Arab and anti-Muslim prejudice in Western society.

5. CAF’s position before this Honourable Tribunal will be that it should bear this social reality and context in mind when dealing with the issues raised by the Complaints before it, and in determining the appropriate test to apply under s. 7(1)(b) of the British Columbia Human Rights Code (the “Code”). In particular, the vulnerability of the Arab and Muslim communities in Canada and British Columbia should be a factor in the test it applies to complaints brought under s. 7(1)(b).

6. Although the constitutionality of the legislation is not an issue before the Tribunal, CAF’s takes the position that:

a. S. 7(1)(b) of the Code extends to all expressions of hatred and contempt published in the Code, including newspapers and magazines distributed in the province of British Columbia.

b. S. 7(1)(b) withstands scrutiny under the Charter of Rights and Freedoms. In particular it constitutes a demonstrably justified limit on Freedom of Expression based on the Charter guarantee of Equality (s. 15) and the preservation of Canada’s multicultural heritage (s. 27). 

7. CAF submits that the Collins test enuniciated by the Tribunal in the Canadian Jewish Congress v. North Shore Daily News (1997), and the Abrams v. North Shore Daily News (1999) cases is the appropriate test to apply under s. 7(1)(b) of the Code and properly balances the various constitutional values and considerations at play. 

8. The issue of hate speech, particularly where it occurs in mass media, is not just a hypothetical discussion about censoring “offensive” or “unpleasant” speech. Rather it is about the right and ability of Arab and Muslim citizens of Canada to live in peace and security, and the right of Canadians to live in a country where our differences in races, cultures, and languages are viewed as a source of strength and not as a basis of exclusion and marginalization.

Position on the Facts of this Case:

9. CAF is troubled by the facts surrounding the Complaints that are before the Tribunal. The content of the Article in question and a number of other Articles published by Maclean’s in the last few years dealing with Muslims and Arabs are the cause of significant concern in the Arab Canadian community since they persistently represent Muslims and Arabs in a very negative and prejudicial light.

10. CAF is particularly troubled by the lack of any meaningful counterview to this content on the opinion pages of Maclean’s magazine, and its now well-known and public refusal to publish a rebuttal article to the piece: The Future Belongs to Islam.

11. This situation represents a microcosm of a broader social problem: the near non-existence of Muslim and Arab voices in mass media to challenge the inflammatory material that is published about them on a regular basis.

Scope of Section 7(1)(b) of the British Columbia Human Rights Code:

12. CAF submits that the plain wording of s. 7(1)(b) of the Code, the purposes of the Code outlined in s. 3 of the Code, the Intent of the Legislature of British Columbia evidenced by Parliamentary Hansard related to the passing of the Human Rights Amendment Act of 1993
, the endorsement of the hate speech provisions of provincial and federal human rights codes by the Supreme Court (R v. Keegstra, [1990] 3 S.C.R. 697), the upholding of the equivalent provision of the Canadian Human Rights Act by the Supreme Court (R v. Taylor, [1990] 3 S.C.R. 892), and the prior applications of s. 7(1)(b) by the Tribunal makes clear that s. 7(1)(b) applies to all means of dissemination of hate material in the province of British Columbia including newspapers and magazines. 

13. Further, the wording of s. 7(1)(b), Parliamentary Hansard, the Supreme Court of Canada decisions in Keegstra and Taylor, and the prior applications of s. 7(1)(b) by the Tribunal have made clear that the Tribunal has a clear mandate to curb all hate speech in British Columbia, and not just in areas related to housing and employment.

14. CAF anticipates that these issues will be canvassed by the Complainants in their response to the Intervenor submissions of the Canadian Civil Liberties Association (CCLA), the British Columbia Civil Liberties Association (BCCLA), and the Canadian Association of Journalists (CAJ), and therefore restricts its submissions on this issue to this general statement of position. 

Constitutionality of s. 7(1)(b) of the British Columbia Human Rights Code:

15. CAF submits that s. 7(1)(b) is a reasonable limit on freedom of expression that can be and in fact has been, demonstrably justified in a free and democratic society; in Taylor, the Supreme Court of Canada upheld the equivalent hate speech provision of the Canadian Human Rights Act. In Keegstra, supra, both Dickson C.J.C for the majority and McLachlin J. for the dissent indicated that hate speech is best dealt with under the human rights codes.

16. Further limitations on hate speech, both in the human rights law context as well as in the criminal law context, have been found to be justified based on the protection of Equality rights under s. 15 the Charter of Rights and Freedoms and the preservation of Canada’s multicultural heritage under s. 27 of the Charter.

17. CAF invites the Tribunal to consider that hate speech undermines not just the equality rights of the target group, but in fact all other rights guaranteed to that group under the Charter of Rights and Freedoms. As noted by the Supreme Court in Taylor, hate speech erodes the tolerance and open-mindedness that must flourish in a multicultural society which is committed to the idea of equality (Taylor at para 41). As a result, the target group is viewed, in CAF’s respectful submission, as less worthy of the rights that other citizens of society enjoy including the fundamental justice and legal rights set out in ss. 7 – 13 of the Charter of Rights and Freedoms.

18. It is a reality that in the post 9/11 context, fundamental justice and legal rights are less readily available to Muslim and Arab Canadians. It is indisputable that the Anti-Terrorism laws and the Security Certification process, recently struck down by the Supreme Court (see Charkaoui v. Canada (Citizenship and Immigration), [2007] S.C.J. No. 9), disproportionately impact Arab and Muslim Canadians. As noted in a Report by the United Nations Special Rapporteur on Racism (an Exhibit before the Tribunal), racial and ethnic profiling of Muslims and Arabs under anti-terrorism laws is an indisputable fact
:

In a number of countries, the months following the attacks of 11 September 2001 were marked by a legitimate and understandable strengthening of anti-terrorist legislation and regulations. However, these measures, which were hastily adopted in a climate of indignation and fear, may jeopardize the fundamental rights of citizens and, a fortiori, foreigners living in the country. There is no escaping the fact that they systematically single out persons of Arab or Muslim origin and that the use of racial profiling for operational purposes is everyday practice. (Emphasis added)
19. In this environment, hate speech directed at Arabs and Muslims perpetuates the enactment of discriminatory laws that limit access to fundamental justice and other legal rights guaranteed by the Charter of Rights and Freedoms. 

20. CAF anticipates that these issues will be canvassed by the Complainants in their response to the Intervenor submissions of the Canadian Civil Liberties Association (CCLA), the British Columbia Civil Liberties Association (BCCLA), and the Canadian Association of Journalists (CAJ), and therefore restricts its submissions on this issue to the brief submissions above.

The Growth of anti-Arab and Anti-Muslim Racism and Prejudice:

21. The growth of anti-Arab and anti-Muslim racism and incidents of hate crimes against Arabs and Muslims in the post 9/11 context, is an indisputable fact and a source of tremendous concern to CAF. The Report of the UN Special Rapporteur on Racism confirms this fact in citing the increase in hate crimes in Canada after 9/11
:

In Canada, judging from the reports from Toronto, Halifax, Montreal, Calgary and Vancouver, hostile acts related to 11 September took place all over the country. The annual report of the Hate Crime Unit of the Toronto police force put the number of attacks in 2001 at 338. According to the report, the terrorist acts of 11 September 2001 were the main cause of the 66 per cent rise in reported cases of hate crimes.5 According to the Canadian Race Relations Foundation, in the three weeks following the attacks, a number of racist incidents were reported, including bomb alerts in mosques, arson, physical attacks, harassment and threats against Muslim students.
22. As a result of the increase in hate crimes against Arab Canadians, CAF recently initiated a survey
 with funding from the Ontario Victim Services Secretariat of the Ministry of the Attorney General in order to bring public attention to bear on the increase in hate crimes against Arab Canadians and to encourage reporting of such incidents by the victims.
23. A recent statement of the Ontario Human Rights Commission acknowledged the growth of Islamophobia and its impact on Muslim Canadians
:

The Commission is concerned that since the September 2001 attacks, Islamophobic attitudes are becoming more prevalent in society and Muslims are increasingly the target of intolerance, including an unwillingness to consider accommodating some of their religious beliefs and practices.
24. A January 2007 report of the Toronto Sun noted that nearly 47% of Canadians admit to holding at least some “racist views” and that “their prejudice is firmly planted at the door of Arab minorities.”
 According to the Report, the figures suggested an unfair “tarring of all Arabs and with the same brush as the Taliban,” and reflected “the power of media coverage and world affairs in shaping personal views of our neighbours at home.” 
25. CAF respectfully submits that the particular vulnerability of the Arab and Muslim communities in the post 9/11 context is a factor that merits serious consideration under s. 7(1)(b) of the Code and complaints of the nature presently before the Tribunal.

The Existence of Racism and Stereotyping in Media

26. Unfortunately, the collective defamation of Muslims and Arabs has become a regular staple in media since the tragic events of September 11, 2001, and has played a significant role in the growth of anti-Muslim and anti-Arab sentiment. 

27. Open expressions of hatred and contempt for Muslims and Arabs have become acceptable in a manner that would be considered completely unacceptable with respect to other minority groups. The Report of the UN Special Rapporteur on Racism notes
: 
The media consistently confuse ‘Arab’ with ‘Muslim’ and make outrageous categorizations and generalizations while neglecting differences. These almost comical errors are sometimes even committed by people presented as ‘experts’.” This coverage of events therefore contributed to a sharp increase in Islamophobia or its acceptance as normal in the West, not only among the common people, but also, and more openly, among certain elites, who at times seemed to adopt it as an ideological or even esthetic position.
28. The Ontario Human Rights Commission, in a recent statement acknowledged the existence of racism in media in stating
: 

Racism exists in the media and the media has a significant role to play in either combating societal racism or refraining from communicating and reproducing it. Islamophobia is a form of racism that includes stereotypes, bias or acts of hostility towards Muslims and the viewing of Muslims as a greater security threat on an institutional, systemic and societal level.
…

The Commission strongly condemns the targeting of Muslims, Arabs, South Asians and indeed any racialized community by the media as being inconsistent with the values enshrined in the Code. The impact on a community both in terms of the intolerant messages being conveyed and the knowledge that society is willing to accept their dissemination is profound. The United Nations Special Rapporteur on Racism has confirmed the role of the media in contributing to a sharp increase in Islamophobia and its acceptance as normal in ‘the West’. Further, the Commission’s 2003 report Paying the Price: The Human Cost of Racial Profiling illustrates the social cost of stereotyping to individuals, families, communities and Ontarians as a whole.
29. CAF submits that the ability of Arabs, Muslims, and other minorities to counter racism and stereotyping in media is limited because visible minorities are greatly underrepresented among the people who write, edit and select the news. A 10-year tracking of the racial make-up of Canadian newspaper newsrooms found that visible minorities in 2004 made up only 3.4 percent of news gatherers – more than five times less than their make-up of the Canadian population
. 
30. CAF submits that the virtual non-existence of Arab and Muslim voices in media is not due to a dearth of talented and capable writers in these communities; rather, recruiting writers from these communities is simply not on the priority list for some media organizations that, at the same time, regularly editorialize on Arabs and Muslims, and their culture and religion respectively. Opinion pieces submitted by community leaders and organizations in response to inflammatory pieces targeting Arabs and Muslims are usually ignored or refused for publication. 
31. Further, CAF draws the Tribunal’s attention to the lack of viable avenues to challenge the dissemination of racist and xenophobic material in media. Self-Regulatory bodies of the media industry, press councils, exist in every province of Canada with the exception of Saskatchewan. These councils serve as an avenue for complaint for the public and have the power to censure the publication and the journalist, and to direct it to publish a response. However, some media organizations such as Maclean’s and the National Post refuse to subscribe to these councils. As a result, they are not accountable in any meaningful manner to the Canadian public, for hateful content, other than through human rights code provisions such as s. 7(1)(b) of the Code. 
32. CAF submits that the Media’s contribution to the growth of anti-Arab and anti-Muslim racism, the inability of Arab, Muslims, and other minorities to address stereotyping in media, and the lack of alternative venues to challenge hateful publications in media are factors that should inform the Tribunal’s approach to s. 7(1)(b) and complaints brought against media organizations by minority communities.
Appropriate Test to Apply under s. 7(1)(b) of the Code: 

33. CAF submits that the appropriate test to apply under s. 7(1)(b) of the Code is the Collins test formulated by the Tribunal in the Canadian Jewish Congress v. North Shore Daily News and Abrams v. North Shore Daily News cases. The Collins test appropriately balances the Charter rights and values in play including freedom of expression, equality rights, and the preservations of Canada’s and British Columbia’s multicultural heritage. In particular, the application of a “reasonable person informed of the context” in evaluating the hateful nature of the publication ensures that the impugned material is reviewed in light of community standards (as opposed to an overly-sensitive perspective) while allowing for due regard to the social, historical and political context in which the material is published.

34. CAF understands that the appropriateness of the Collins test will be canvassed by the Complainants in their submissions and therefore restricts its submission to the statement of its position above. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 16th DAY OF JUNE

Khaled Mouammar

President – Canadian Arab Federation
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