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PART I: OVERVIEW OF ARGUMENT

1. This complaint presents an important legal issue concerning the interpretation of s. 7 of the British Columbia Human Rights Code (the “Code”).  This Tribunal must decide the appropriate interpretation of the provision, and how it applies to the impugned publication.
2. In the article submitted to the Tribunal by the Complainants (the “Article”), author Mark Steyn sets out purported facts, conclusions about these facts, and opinions - concerning Muslims, demographics, and liberal Western democracies.  The piece is political, ideological, and offensive to at least some individuals.  Certain members of the Muslim community took issue with its publication, and in the result, these human rights complaints were filed.
3. The Canadian Civil Liberties Association (“CCLA”) intervenes to advance a principled approach to the issues that arise, consistent with strong protection for equality, human rights, and expressive freedom.

4. The CCLA has long been concerned with these issues.  For several decades, this organization has been involved in many anti-discrimination and human rights activities as well as actions for the protection of freedom of expression.  Over  many years, the CCLA has made submissions and provided advice on a range of such issues to all levels of government, as well as to commissions of inquiry and a variety of public bodies. The CCLA has also made vital contributions to the jurisprudence on these fundamental rights and freedoms over the years,
 and in each case has sought to articulate a principled approach to the required balancing of interests.
5. The CCLA does not a priori favour one side or the other, nor does the CCLA intervene in this appeal to defend the merits of the Appellant’s views.  Indeed, the CCLA is concerned with the hurtful impact of the publication.    Rather, the CCLA seeks to ensure that the fundamental right of equality is protected, while the freedoms of expression and the press are given both a broad interpretation and a robust application.

6. CCLA will submit that the correct interpretation of s. 7 is a narrow one that considers the context of the provision, as well as its constitutionality in light of the appropriate division of powers, Charter rights and values.  
7. Moreover, CCLA will submit that when “offensive speech” is subject to legal prohibition, serious dangers can arise: expression that is fundamental to the rigorous debate and individual decision-making that underlies a functioning democracy may be prohibited; such prohibitions cast a chill over future speakers; they violate and chill freedom of the press, which is vital in a democracy; and they can impact other basic freedoms.  All of these dangers are magnified when the speech at issue concerns matters of politics or ideology.
PART II: LEGISLATION AT ISSUE

8.  Section 7 of the Human Rights Code
 states:

Discriminatory publications 

7 (1) A person must not publish, issue or display, or cause to be published, issued or displayed, any statement, publication, notice, sign, symbol, emblem or other representation that
(a) indicates discrimination or an intention to discriminate against a person or a group or class of persons, or

(b) is likely to expose a person or a group or class of persons to hatred or contempt

because of the race, colour, ancestry, place of origin, religion, marital status, family status, physical or mental disability, sex, sexual orientation or age of that person or that group or class of persons. 

(2) Subsection (1) does not apply to a private communication or to a communication intended to be private. 

PART III: INTERPRETATION OF SECTION 7
(a) Conflicting Readings of Section 7
9. There has been a great deal of ambiguity and fluctuation around the interpretation of s. 7.  The two most common interpretations found in tribunals and courts – in British Columbia and other provinces – are as follows: 

(1) A narrow, contextual and purposive interpretation (the “Contextual” reading) that sees the provision in its context as aiming to reinforce and promote the goals of the Code, by preventing specific acts of discrimination in the fields of activity listed in the statute.  These fields of activity include accommodation, property, tenancy and employment.  S. 7 is therefore read as an independent prohibition against publishing or displaying materials that would directly lead to specific acts of discrimination in these fields.  

(2) A broad, literal interpretation (the “Literal” reading), that views s. 7 as a stand-alone prohibition on hateful or contemptuous expression in any public forum, however remote this may be from the listed fields in the Code.
(b) The Contextual Reading
10. CCLA submits that the correct interpretation of s. 7 is the Contextual reading.  This interpretation recognizes that the Code is primarily concerned with addressing discriminatory practices in certain fields of activity, such as accommodation, services, employment, and tenancy.  When read contextually, section 7 serves both as an independent prohibition on publishing discriminatory material in these fields, and as a further means to aid and protect human rights in these areas.  While this approach limits the reach of the statute to the fields listed in the Code, it does so in a manner that may provide strong protection from discrimination, mistreatment and abuse, by addressing areas which s. 7(1)(a) may not cover.

11. For example, a landlord may plaster the walls of his or her office with newspaper articles about the financial unreliability of single mothers, and the difficulties for landlords in evicting these women.  Such articles may never be viewed by the prospective tenants, and so may never fall under s. 7(1)(a).  And yet in the context of the situation, a reasonable superintendent might be likely to see this as a directive from the landlord to either reject tenancy applications from single mothers,
 or to extract unfair conditions and terms from them.
  Both of these situations may be addressed under s. 7(1)(b).
12. Similarly, if a business owner posted hateful messages about certain group members in the staff lounge, in certain circumstances, this is likely to be viewed by reasonable employees as a directive to deny service to or mistreat certain individuals;
 to deny them employment or to hire them only for undesirable tasks.

13. Thus representations emanating from the policy-setters, that are likely to lead reasonable policy-implementers to engage in unfair practices or treatment in tenancy, employment, services and so forth, may be dealt with under s. 7(1)(b).  This is significant, since it is not clear that all of these situations could be dealt with under s. 7(1)(a).  
14. In the result, the Contextual reading would allow for a purposive approach to the statute, and a robust protection from discrimination in the Code’s listed fields of activity.  This is the kind of vigorous protection for equality that CCLA strongly endorses. 
(c) Tribunal and Court Decisions
15.  In British Columbia, Tribunals interpreting s. 7 and its predecessor have resolved the various interpretive and constitutional questions in different ways.  Thus for example, in Stacey v. Campbell
 the Tribunal employed what we have termed the Contextual approach, interpreting s. 7(1)(a) as prohibiting only a publication “that indicates discrimination or an intention to discriminate with respect to the fields of activity that are covered by the others sections of the Code”.
  This was followed in Khanna v. Common Ground Publishing Corp,
  where the Tribunal dismissed the complaint on the grounds that the publication at issue did not have “either a discriminatory effect, or an intended discriminatory effect, with respect to the areas protected by the Code”.
  Likewise an earlier Tribunal decision had given the same reading to a prohibition parallel to s. 7(1)(a).

16. There are also some Tribunal decisions that have accepted complaints concerning newspaper articles and effectively employed a broad, Literal reading of s. 7.
 In view of the well-established principle that a Tribunal is not bound by the previous decisions of the Tribunal,
 these decisions on their own should not keep the Tribunal from accepting a Contextual interpretation of s. 7 when, as here, there are compelling reasons to do so. 
17. Courts in British Columbia and elsewhere have also been inconsistent in their approach to provincial human rights based restrictions on expression.  And some have certainly favoured the Contextual reading.  For example, the BC Supreme Court upheld such a decision and interpretation of the Tribunal in its review of the above-referenced Ukrainian Canadian case.
  Indeed, we are aware of only one court determination
 concerning a broad, Literal interpretation of section 7, and this occurred in the somewhat cursory context of a judicial review of a preliminary motion.
   
18. Moreover, appellate courts in Saskatchewan and other provinces have affirmed the necessity of protecting freedom of expression, and confirmed some of the principles set out in this submission.  In particular, there are two Court of Appeal decisions from Saskatchewan adopting a Contextual reading of the analogous prohibition.
 
19. It is therefore submitted that it is very much open to this Tribunal to adopt the Contextual reading of s. 7.  Not only is this the correct interpretation in light of the context and purpose of the Code, it is also the only interpretation that may be constitutionally valid - in light of the appropriate division of powers, Charter rights and values. 
PART IV: DIVISION OF POWERS & DISCRIMINATION

20.  The division of powers, set out in section 91 and 92 of the Constitution Act, 1867, does not allow a province to restrict expression simply because it has the capacity to offend. The provincial legislature may only legitimately curtail such expression when it is directly linked to specific discriminatory acts that the province has the power to prohibit.  This requirement of a link between the prohibited expression and a matter falling within provincial jurisdiction is set out explicitly by the esteemed jurist Walter Tarnopolsky, and affirmed by the courts. 
21. The Supreme Court of Canada’s decision in Scowby v. Saskatchewan (Board of Inquiry)
 recognizes that the protections of human rights legislation in the areas, for example, of housing, employment and education, are constitutionally valid because they relate to legitimate areas of provincial concern under ss. 92 and 93 of the Constitution Act, 1867. 

22. Tarnopolsky focuses on the distinction between acts or practices of discrimination, and speech, and makes clear that there needs to be a direct link between the discriminatory expression and a prohibited discriminatory practice:

On the one hand, whether these messages indicate discrimination or an intention to discriminate, prohibition of them is a valid restriction on speech and expression and therefore cannot be said to infringe either of those freedoms. On the other hand, if the prohibition were to touch on the essence of free speech, free press or free expression, in the sense that it is not related to discrimination and those matters covered by provincial Human Rights Acts, then it is ultra vires the provincial legislatures.

23. Significantly, Tarnopolsky draws the conclusion that discriminatory opinions published in newspaper articles lacking that crucial link, do not fall within the ambit of provincial human rights legislation.

24. In Saskatchewan (Human Rights Commission) v. Engineering Students’ Society,
 the Saskatchewan Court of Appeal shared Tarnopolsky’s view.
  Interpreting a provision analogous to section 7 of British Columbia’s Human Rights Code, the Court held that expression prohibited by Section 14(1) of the Saskatchewan Human Rights Code,
 must be “such as to cause or be likely to cause others to engage in one or more of the discriminatory practices”
 prohibited elsewhere in the Code, for example discrimination in employment, housing, or contracting
 - a province simply does not possess the authority to go any further than that in regulating such expression.  
25. The Court of Appeal applied Supreme Court jurisprudence, holding that “prohibition of the dissemination of ideas, particularly on political and religious subjects, is part of the criminal law power of Parliament.”
  This holding was reaffirmed in Saskatchewan (Human Rights Commission) v. Bell.

26.  Yet in the case at bar, this Tribunal is being asked to set out penalties for the expression of opinion in a news magazine. However hurtful this Article might be, the division of powers means that the province cannot restrict expression in this way. 
27. The Saskatchewan Court of Appeal’s decision is a highly persuasive, compelling authority on a federalism question with far-reaching national impact.
  CCLA submits that because of the close similarity in the construction of the Saskatchewan and British Columbia provisions, this decision provides very strong guidance as to the proper interpretation of section 7 of the British Columbia Code. It is the CCLA’s position that this Tribunal must interpret section 7 of the Code in a Contextual manner so as to keep its scope within the British Columbia legislature’s powers.   

PART V: USE OF CHARTER VALUES
28. Based on the jurisprudence of the Supreme Court of Canada, and in light of the conflicting interpretations of s. 7 of the Code, CCLA submits that the Tribunal must, at the very least, consider Charter values when interpreting and applying this prohibition on discriminatory speech, and that the proper framework for considering this analysis is the Oakes test under s. 1 of the Charter.  
(d) Canada (Human Rights Commission) v. Taylor
29. In Canada (Human Rights Commission) v. Taylor
, s. 13(1) of the Canadian Human Rights Code prohibited the repeated dissemination by telephone of discriminatory messages.  Chief Justice Dickson, writing for a majority of the Court, held that any prohibition on free speech should be read in light of Charter values. He stated at para. 65: 
Perhaps the so-called exemptions found in many human rights statutes are best seen as indicating to human rights tribunals the necessity of balancing the objective of eradicating discrimination with the need to protect free expression. In any event, I do not think it in error to say that even in the absence of such an exemption an interpretation of s. 13(1) consistent with the minimal impairment of free speech is necessary.
30. Given Justice Dickson’s finding that the section at issue in Taylor should be read from “an interpretive stance designed to prevent the undue infringement of freedom of expression,” if the Tribunal in this case does not consider Charter values and perform the requisite balancing of rights, the result may be rendered unconstitutional.

(e) Multani v. Commission Scolaire Marguerite-Bourgeoys

31. It is further submitted that the Supreme Court of Canada’s decision in Multani v. Commission Scolaire Marguerite-Bourgeoys
 effectively mandates a s. 1 analysis whenever Charter values are in play.

32. The Court in Multani overturned the decision of an administrative tribunal that had failed to balance Charter values using a s. 1 analysis. As Justice Charron, writing for the majority, stated at para. 16:

The rights and freedoms guaranteed by the Canadian Charter establish a minimum constitutional protection that must be taken into account by the legislature and by every person or body subject to the Canadian Charter.  The role of constitutional law is therefore to define the scope of the protection of these rights and freedoms.  An infringement of a protected right will be found to be constitutional only if it meets the requirements of s. 1 of the Canadian Charter.  Moreover, as Dickson C.J. noted in Slaight Communications v. Davidson […], the more sophisticated and structured analysis of s. 1 is the proper framework within which to review the values protected by the Canadian Charter.
33. While the CCLA does not necessarily subscribe to all aspects of the Court’s approach, there can be no question that as a prohibition on a form of expression, s. 7 of the Code implicates Charter rights. As such, the Supreme Court’s decision in Multani requires the Tribunal to conduct a Charter analysis to ensure that the Respondents’ Charter rights are not unjustifiably infringed.

(f) Interpretation in light of Charter values and the Administrative Tribunals Act

34. On the approach to s. 2(b) of the Charter first laid down by the Supreme Court of Canada in Irwin Toy,
 any outright prohibition on a form of expression will presumptively violate s. 2(b) and will have to be justified under s. 1.  CCLA submits that the Literal reading of s. 7 is just such an outright prohibition, and cannot be saved under s. 1 of the Charter.  
35. Under the Administrative Tribunals Act,
 the Tribunal may be precluded from declaring s. 7 to be unconstitutional on Charter grounds.  There can be no question, however, that it is still open to the Tribunal to interpret s. 7 in light of Charter values.  A wealth of case law from the Supreme Court of Canada supports the proposition that such a reading is not only permissible, but required under certain circumstances.
36. In Tetreault Gadoury v. Canada,
 the Supreme Court drew a distinction between construing a statute in light of Charter values, and a constitutional challenge to a legislative provision, and in so doing, clearly implied that the first could occur without the second. As already noted, in Taylor, the Supreme Court of Canada went even further, ruling that Charter values must be used to interpret and apply prohibitions on discriminatory speech.  Similarly, in Canadian Constitutional Law, Macklem et al. state:

Reading down need not only be thought of as a remedy for invalidity; it also functions as a technique of interpretation to avoid invalidity. As such, the doctrine of reading down is rooted in notions of legislative intent: the narrowing interpretation is placed on the law because of a presumption that the legislature intended to act within the bounds of the Constitution.

PART VI: CHARTER VALUES TO BE USED IN INTERPRETING S. 7
37. The main Charter values that this Tribunal should use in interpreting and applying s. 7 of the Code are freedom of expression, freedom of the press and other media of communication, freedom of religion and others. It is submitted that once the case law on these fundamental rights and freedoms is considered, only a narrow Contextual reading of section 7 could be deemed constitutionally valid.  

(g) Freedom of Expression

(i) Freedom of Expression and Democracy
38. Canadian courts have recognized on numerous occasions the crucial role played by freedom of expression in the development and maintenance of a free and democratic society. For instance, in Edmonton Journal v. Alberta,
 Justice Cory stated for a majority of the Supreme Court  of Canada at para. 3:

It is difficult to imagine a guaranteed right more important to a democratic society than freedom of expression. Indeed a democracy cannot exist without that freedom to express new ideas and to put forward opinions about the functioning of public institutions. The concept of free and uninhibited speech permeates all truly democratic societies and institutions… It seems that the rights enshrined in s. 2(b) should therefore only be restricted in the clearest of circumstances.
39. In its discussion of the nature of Canadian democracy in Reference Re Secession of Quebec,
 the Supreme Court of Canada again took up the central role of freedom of expression in building and maintaining a free and democratic society, stating per curium at para. 68:

… we highlight that a functioning democracy requires a continuous process of discussion. The Constitution mandates government by democratic legislatures, and an executive accountable to them, "resting ultimately on public opinion reached by discussion and the interplay of ideas" (Saumur v. City of Quebec, [1953] 2 S.C.R. 299 at p. 330). At both the federal and provincial level, by its very nature, the need to build majorities necessitates compromise, negotiation, and deliberation. No one has a monopoly on truth, and our system is predicated on the faith that in the marketplace of ideas, the best solutions to public problems will rise to the top. Inevitably, there will be dissenting voices. A democratic system of government is committed to considering those dissenting voices, and seeking to acknowledge and address those voices in the laws by which all in the community must live. [Emphasis added]

(ii) Dangers in Limiting Expression
40. While it is true that some dissenting voices may become persuasive and “rise to the top,” others may express opinions odious to accepted Canadian values. Either way, the dangers inherent in limiting expression – even that which many feel is truly hateful and repugnant – lie in large part in the linguistic, emotional and historical realities which have made it impossible to create a legal distinction between hatred on the one hand, and extreme disapproval, repudiation or rejection on the other. 
41. If one were to consider, for example, the book published by Senator Romeo Dallaire concerning the genocide in Rwanda
, would it not be likely that (under the Literal reading, even as tempered by Taylor
), some of its readers may develop strong feelings of hatred and vilification towards those responsible for the brutal massacres committed.  Under a Literal reading of the Code, however, anyone who publishes or displays this important book (including, in theory, its honourable author) could find themselves the subject of a human rights complaint.
42. A further example, based on real life experience, concerns a film made in the United States about the American war in Iraq.  The film was held up temporarily at the border by Canadian customs agents in order to consider whether it violated the hate speech provisions of the Criminal Code.  The concern apparently was that a film depicting certain Americans as morally corrupt and engaged in violent acts of war, could lead to hatred of this group based on country of origin.  The same logic could also have led to a human rights complaint in British Columbia, if the Literal reading of s. 7 were adopted.  The chill on material of a current, controversial, political nature is a gross violation of freedom of expression.  

43. Further, the idea that group members (in this case, Americans) could be chilled from reflecting critically on themselves, is the very opposite of the kind of rigorous debate one would hope for in a democratic society.  
44. Similarly, a self-identified Muslim woman like Irshad Manji (author of The Trouble with Islam: A Muslim’s Call for Reform in her Faith
) could be chilled from advocating reforms in her religion.
45. There are also artistic, educational and academic materials that, while offensive, doubtless warrant robust protection.  One such example is the Shakespearean classic Merchant of Venice, performed the world over and taught in many schools.  Others examples involve academic research or scientific findings (whether in the field of psychology, international relations, religious studies, sociology, biology and so forth) that draw strong negative conclusions about one group or another.  Here, too, it is submitted, the Human Rights Code should not be able to chill such expression.
(iii) Speech that Offends 
46. The courts have held that s. 2(b) applies equally to speech that is regarded “as wrong or false”
 or “offensive”
.  In R. v. Lucas, Chief Justice McLachlin, concurring in the result, warned of the dangers to the intellectual rigour of the s.1 analysis if the Court starts from the premise that the expression in issue is perceived to be of “low value”, thereby implicitly accepting a lower standard of justification for its infringement.

47. As the Saskatchewan Court of Appeal aptly noted in Bell: “the very purpose of s. 2(b) is to protect expression which is offensive to somebody.”
  It is clear, based on the above discussion, why this should apply with particular force to polemical statements on political matters, questions of morality and the fabric of our democratic existence, such as those made in the impugned Article. 
(iv) Freedom of Expression and Equality

48. Cases such as this one can create the impression that freedom of expression is at irreconcilable odds with the right to equality.  In reality, however, freedom of expression is the weapon of the weak.  It is freedom of expression that allows minorities and other disadvantaged groups to make their voices heard, to set out strong, critical views, and to bring into public discourse a perspective that is not graced by majoritarian privilege.  It is this freedom that makes room for dissenting voices, and that helps to shed a light on injustice.  It is understandable, therefore, why some see freedom of expression as the freedom on which our other rights depend.  Indeed, freedom of expression historically has been and continues to be a vital method of ensuring and protecting the right to equality.
(v) Taylor – Distinguishing Features
49.   The foregoing discussion outlines the concerns with general restrictions on hateful expression.  The fact that the Supreme Court of Canada upheld as constitutional such a restriction in Taylor (a decision with which the CCLA differs) is not conclusive for the case at bar.  
50. Taylor is distinguishable from this complaint on a number of grounds.  These include the fact that the statutory provision at issue in Taylor was federal, and thus did not raise division of powers issues.  Moreover, the section there
 was far more restrictive in its scope, prohibiting only hateful material conveyed repeatedly through telephonic communications.  The “repeated” nature of the communication was a matter of some emphasis by the court - yet this feature does not appear in s. 7 of the Code.  Furthermore, since the statutory prohibition in Taylor was restricted to “telephonic communications,” in its s. 1 analysis, the Supreme Court of Canada did not need to concern itself with restrictions on published, journalistic, or other written material; nor did it have to consider visual representations, such as controversial works of art or satirical political cartoons.  
51. To conclude, there is no question that the provision before the court in Taylor was far more narrow than the section currently before this Tribunal.  It is submitted, therefore that the finding of constitutionality in Taylor is not applicable to a broad, Literal interpretation of section 7 of the Code, which could not be justified under s.1 of the Charter.
(h) Freedom of The Press and Other Media of Communication

52. The courts have affirmed on numerous occasions that news organizations and the various means by which they disseminate the news (“the press”) are crucial platforms for free expression and that these play a pivotal role in building and maintaining a free and democratic society, and in enhancing “participation in the community and individual self-fulfillment.”

53. The special role of the press in a democratic society was emphasized in particular in two Supreme Court of Canada decisions, which both noted that the media, “by gathering and disseminating news, enable members of our society to make an informed assessment of the issues which may significantly affect their lives and well-being.”

54. Writing in dissent in Cherneskey v. Armadale Publishers Ltd.,
 a defamation case arising from a letter to the editor of a newspaper, Justice Brian Dickson, as he then was, commented on the function of the media as a sounding board for public discussion and democratic debate.  His observations regarding letters to the editor are equally applicable to opinion columns and controversial news stories:
Newspapers will not be able to provide a forum for dissemination of ideas if they are limited to publishing opinions with which they agree. If editors are faced with the choice of publishing only those letters which espouse their own particular ideology, or being without defence if sued for defamation, democratic dialogue will be stifled. Healthy debate will likely be replaced by monotonous repetition of majoritarian ideas and conformity to accepted taste. In one-newspaper towns, of which there are many, competing ideas will no longer gain access. Readers will be exposed to a single political, economic and social point of view. In a public controversy, the tendency will be to suppress those letters with which the editor is not in agreement… The integrity of a newspaper rests not on the publication of letters with which it is in agreement, but rather on the publication of letters expressing ideas to which it is violently opposed.

55. The reasoning in the above cases confirms that even where the press express an opinion that many, or most, in the community find unpalatable or reprehensible, they perform a function crucial to any democratic society: the stimulation of debate and the exchange of ideas. With the Charter in mind, courts and tribunals should be extremely reluctant to limit freedom of the press and other media of communication.  A Contextual reading of section 7 may alleviate these concerns; a Literal one will exacerbate them.  
(i) Other Rights and Freedoms - Freedom of Religion

56. Other rights and freedoms may also be adversely affected by the Tribunal’s decision on the interpretation of s. 7 in this case.  We note in particular the relevance of freedom of religion, which has been at issue in similar cases in Canada.  In Owens v. Saskatchewan Human Rights Commission,
 for example, a religious Christian man was the subject of a human rights complaint for publishing an advertisement in the newspaper featuring an anti-homosexual image and citations from the Bible on this theme.  The material was religious in content, and its very dissemination may have been based on a religious obligation.  

57. This intersection of freedom of religion and restrictions on expression is not unique.
  There are numerous situations in which religious publications, sermons, expressions and protests can and have been hurtful to certain groups.  There is strong, arguably offensive and hateful language in certain core religious texts.  These kinds of messages have also been communicated from pulpits, and in the context of public political debates over such issues as abortion, same-sex marriage, and polygamy.  

58. Yet the courts have noted on numerous occasions the importance of respecting freedom of religion and of conscience. For example, The Supreme Court of Canada has stated that “[t]he protection of freedom of religion afforded by s. 2(a) of the Charter is broad and jealously guarded in our Charter jurisprudence”
 and that “human rights codes must be interpreted and applied in a manner that respects [this] broad protection granted to religious freedom”.

59. In R. v. Big M Drug Mart Ltd., the Supreme Court of Canada observed:

The essence of the concept of freedom of religion is the right to entertain such religious beliefs as a person chooses, the right to declare religious beliefs openly and without fear of hindrance or reprisal, and the right to manifest religious belief by worship and practice or by teaching and dissemination.
 [Emphasis added]

60. The Supreme Court of Canada has made clear that freedom of religion encompasses a wide range of action and belief connected to religion, whether or not those practices or beliefs are formally required by a particular religious doctrine. It includes the right to openly declare one’s religious beliefs without fear of reprisal, and to manifest those beliefs publicly through education and dissemination.

61. Yet a Literal reading of s. 7 provides no protection for any of these forms of religious expression.  Just as it happened in Saskatchewan, the publication of Biblical passages (or presumably other core religious texts) could lead to a human rights complaint in British Columbia.  
(j) Conclusion – Charter Values
62. In conclusion, it is respectfully submitted that this Tribunal should use the values enshrined in the Charter, and in particular the right to freedom of expression, freedom of the press and other media of communication, and freedom of religion to interpret s. 7 of the Code.  It is respectfully submitted that the Literal reading of this section would be unconstitutional and inconsistent with Charter values.  
PART VII: USING CHARTER VALUES WHEN APPLYING SECTION 7  
63. It is further submitted that the Tribunal is required to use Charter values not just in the interpretation, but also in the application of section 7.  As discussed in paragraph 32, supra, the Court in Multani overturned the decision of an administrative tribunal that had failed to balance Charter values using a s. 1 analysis.  
64. There can be no question that, as a prohibition on a form of expression, s. 7 of the Code implicates Charter rights. As such, the Supreme Court of Canada’s decision in Multani requires this Tribunal to consider the Charter values at stake by conducting a s.1 analysis to ensure that the Respondents’ Charter rights are not unjustifiably infringed  

65. The Supreme Court of Canada has stated on numerous occasions, that the inquiry mandated by Oakes is necessarily contextual.
  CCLA submits that the following are important contextual factors: the type of publication, its location, the topic it addresses, and other political and social factors.

66. In the case at issue, the Article is reportedly a book excerpt in a news magazine, expressing strong, polemical opinions about Muslims, demographics, and democracies.   Hurtful as it may be, this is essentially an expression of opinion on a political issue.   There is no question that freedom of expression and freedom of the press are engaged.
PART VIII: CONCLUSION
67. As the Supreme Court has frequently noted, we live in a pluralistic society. In such a society, there can be sharp disagreements on issues of politics and ideology. In the words of Dickson C.J.C. in Big M Drug Mart, “[a] truly free society is one which can accommodate a wide variety of beliefs, diversity of tastes and pursuits, customs and codes of conduct.”

68. Constitutional principles, including Charter values, a commitment to free expression, and the division of powers in sections 91 and 92 of the Constitution Act, 1867, mean that this Tribunal must give section 7 a narrow, Contextual reading.  The provision must be limited to expression directly linked to specific prohibited acts of discrimination in the Code’s listed fields of activity, such as accommodation, property, and employment. To prohibit any expression beyond that scope would threaten Charter rights and values, and would be unconstitutional as ultra vires the province of British Columbia.  
69. An unduly broad, Literal reading of section 7 would unquestionably have a major chilling effect on the participation of individuals in public debates on important political issues, for fear that they may misspeak or be punished for expressing an unpopular opinion.
  That would be a destructive blow to the health of democracy in Canada, which depends on vigorous public participation and on the setting out of multiple, often conflicting and controversial views. 
PART IX: ORDER SOUGHT
70. The CCLA takes the position that this complaint should be dismissed, and that section 7 of the Code should be read narrowly and in context, as discussed above.  

71. The CCLA does not seek costs, and asks that no costs be awarded against it.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Date: Friday, June 6, 2008
_____________________________
Noa Mendelsohn Aviv 
Canadian Civil Liberties Association
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